IN THE
GOURT OF CLATMS OF THE UNITED STATES

THE, BLAC/FEET, BLOOD, PIEGAN, AND GROS VENTRE NATIONS OR

TRIBES "F INDIANS, RESIDING UPON THE BLACKFEET AND FORT

BELZNAP RESERVATIONS IN THE STATE OF MONTANA; AND THE NEZ

PERCE NATION OR TRIBE "F INDIANS, RESIDING UPON THE LAPWAIL

INDIAN RESERVATION, IN THE STATE OF IDAHO, AND UPON THE .

COLVILIR INDIAN RESERVATION, IN THE STATE OF WASHINGTON,
Ve

THE UNITED STATES.

WD e > G B S S

PLAINT IFF/S MOTION FOR ‘WEW TRIAL AND BRIEF IN SUPVORT THEREOF.

MOTIOF FOR NEW TRIAL |

Come now the above named plaintiffs and move this Honorable Court
for a new trial in thls case and that Lt reconslder and redetermine 1ts
Judgment rendercd herein oa April 10, 1933, and for grounds of this
motloh allege that thls Honorable Court»erred in its speclal findlings
of faots, in fadta omitted to be fbund which plalntiffs respectfully re-
qﬁestnﬂ the Court to\flnd, and as a result thereof erred in its con=
clusions of law based thereon, all Ln the following partioulars:

Errors of Faot
Ao

In iLts Special Findings of Maets XI, XII, XIII, XIV and XV thles .
Honorable Court crronsously found thet the defendant had pald the plaine
tiffs, the Blackfeet, Bloo@ and Plegan tribes and the Gros Ventre tribe
for one traet of 1,337,000 scres of land and another of 4,560,000 acres,
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or a total o? 5,897,000 acres, by the agreement and payments made there-
under ratifled by the Aot of May 1, 1888 (26 stat. llZ{,and thus errone-
‘ously reduced the smount of land taken from these plalntiffs, conslisting
of 15,289,344 acres (Fdge XIV), for which they have recelved no compen=
satlion, to 9,392,344 acres,

B. _
Plaintlffs respectfully request the Court to £indi
I, |
Said traot;of 1,337,000 aores was not Lncluded in the sgreement and
cession ratifled by the Aot of‘May 1, 1888 (26 Stat. 115); This tract
lics entlirely south of the Missourl River, whlle the lands ceded by the
agreement ratified by sald Aot of May 1, 1888, lle north of the Missouri
River and were those of the reservation as déflned by the Aot of April
15, 1874; Sald Act of lay 1, 1888, provlides (25 State. 113,Rep.491,492):

"Wherean the reservation set apart by act of Congress ap=
proved April fifteenth, elghteen hundred and seventy-four, for
the use and occupancy of the Gros Ventre, Plegan, 3Blood, Black-
foot, Rlver Crow, and such other Indlans as the President night,
from’ time to time, sce fit to loocate thereon, ls wholly out of
proportion to the number of Indlans oocupylng the same, and

- greatly in excess of thelr present or prospective wantsi and
whereas the sald indians are desirous of disposing of so much
thereof as they do not require, in order to obtaln the means to
enable them to become sslf-supporting, as a pastornl and agrie
caltural people, and to educate thelr ohildren in the paths of
cilvillzation; therefore, to carry out suc' purpose, 1t is hereby
sgreed as followsy ’

* * * * * * *

"The sald Indlans hereby cede and relinquish to the Unlted
States all thelr right, title, and interest in and to all the
lands embraced thth the aforesuld Gros Ventre, Plegan, 3Blood,
Blackfeet, and River Crow Reservation, not herein specifically
set apart and reserved as separate reservations for them, and
do severally agree to accept and occupy the separate reservations
to which they arehereln assigned as thelr permanent homes, and
they do hereby severally rellinquish to the other trihes or “bands
respectively occupying the other separate reservations, all thelr
right, title and interest in and to the sare, ruservinp to theme
selves only the reservation hereln get apart for thelr separate
use and ocoupation."”

i
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The Act of April 15, 1874, does not Lnclude any part of said
tract of 1,337,000 acres. (Compare desoription of land in the Aect
of April 15, 1874, 18 State. 28, Re pe 488, with lands described by
Executlve Orders of April 13, 1875, 1 Kappe, 2nd Eds, 866, and July
13, 1880, l. Xapps, 2nd Eds 856, 857, Repe490, and map attached to
Report of Comptroller General filed in this case.) ‘

The Report of the Commissioner of Indlan Affslirs, 1887, and the
"~ Report of the Committee on Iudian Affalrs of the House of Representén
tives, upon the agreements of December 1886 and Jonuary 1887, later
ratifled by sald Act of May 1, 1888 (clted by defendent in 1ts re=
quested Pindings XVII, Repe267), contaln the following langucget

- "On the 15th day of April, Aes D 1874, Congress passed

-~ an Act providing for hunting grounds for the several trilbes
of Indians mentioned in this blll, and the lmmense territory
ocoupled in common by them was set apart for that purposes At
that time this reglon was noted for buffalo and other game,
which have now become practical.y extinot, and no longer furn-
ish & subsistence for these tribess For s long time 1t has
been evident that Lt was the duty of the Covernment to perma-
nently settle such of these tribes as still roam over this
tract, and to assist them to become self-supporting hy other
meang than the clase.. .

"Without a treaty obligation these tribes, conslsting of
2,026 at the Blackfeet Agency, 1650 at the Fort Belknap Agency,
and 2,914 at the Fort Peck Agenoy, have continunously since 1874,
and long prlor thereto, been provided for and maintealned by the
Government, and will contlinue indeflnltely to be & charge upon
the Government unless some provision ls made for their future
support.” * ,

* * S " * * *

"Briefly stated, the agreement concluded with the wvarlous
bands or tribes ocoupylng the Great Blackfeet Reservation, in
northern lontana, provides for the cosslon to the Unlted States
of by far the greater part of that vast reservation lylng along
the international boundary and extending east to the Dakota lline
and west to the su mlt of the Rocky Mountains, with the llssouri
and Marias Rivers and Blrch Crecek for its southern houndary, es-
timated to contain 33,830 square miles, or 21,651,000 acreg«-e
an area three times as large as that of Maryland, larger than
the State of Indiana, almost as great as that of South Carolina,
end greater than the New Lngland States, leaving out the State
of Malne,. '

"Acoording to the report of the Commisslon, the territory
ceded to the United States under the agreement embraces an area
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of sbout 17,500,000 acrew-~-mors than three~fifths of the entlre
reservation, ,
"The remaining unceded lands are divided into three separ-
ate reservations--one for the Indians now attached to the popt
Peck Agenay, one fop the Llndians attached to the wort Belknap

* o * * *
”The tribes or bands fop whom the several SBeparate resep
d ot

vations are made pe aln no linterest whatsoever in any reservae-

tion other than the one set apart for their Separate use and

oceupation respectively,"

Sald tract of 1,337,000 acres was not left A8 any part of the
lande reserved to the Plaintiffs, the Blackfeet, Blood and Plegan
Indlans of the Blackfeet Reservation or the Gros Ventre Indinns of
the-Fort Belknap Reservation, by gaiq Act of Mgy 1, 1868 (see locotion
of Regervatious déflned by Act of May 1, 1888, and map sttached to :
Comp. Gen, Report); and the defendant hag not shown in Support of its-
eet-off for this tract that these Plaintiffs were éver compensated for
gsald lang subseqnent to Kay 1, 1888, or that they at any time, elthep
prior or Subsequent to Kay 1, 1888, evor ¢laimed any Interest in saig
land, It was no parg of'thé lands reserved to thege plaintifes by
the Treaty of octobep 17, 1855 (R.p.238) ang sald treaty contained no
provision authorizing the defendant to place forelign Indiqus upon
thelr sald lands ag defined by galq treaty; Evlidently the Exscutive
Orders dated April 13, 1875, and July 13, 1880, by which this net
addition of 1,337,000 agres wag added to the réservation of thesg
Plaintiffs were considered by the Government as vacateq by 1888, as
sald lapnd hagd by that time been adbandoned by the Assiniboine Ind ians
88 hereinafter gshown,

Il.
Sald trast of 1,337,000 80res was the northern papt of the tract

reserved to the Assinibolne Indians by the Treaty of ronrt Laranle
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(Compare Art. 6, Treaty of Fort Laramie, II Kappe 594, with descrlptLOﬂ
of this tract srown by map attached to Compe Gene Repe Ln this ocase. )
The Assiniboine Tndlans had been driven off most of their lands by the
Sioux (see decislon of tiis Court in the Assiniboine case, loe. J-31,
Page 18), had gone north 6f the Mlissouri Rilver, establlished themselves
there without sny formel order and continued to dwell there (see Nos
J=31, supra, Page 20)s Thereupon the reservation of the 3Bleckfeet and
Cros Ventre Indians wens ehlarged by the Act of April 15, 1874 (18 Stat.
28; Pdge XIV) to Include the territory so occupled by the Asainibolne
Indlans north of the lilssouri Rlver and east of the territory of these
plainti€Pfs as filxed by sald Treaty of October 17, 1855, by 4,560,000
acres. In 1874 an Agenoy was established at Fort Peck for these Assini-
bolne Indlans. (Reps. Compte Gene pe267)s This was upon sald tract of
4,660,000 acres. (Compare description in Act of April 15, 1874, Rep.488,
with Treaty of October 17, 1855, Rep.238, and map attached to CompeGene
"Reps) Under ssld agreement, ratldlod by the Aet of lay 1, 1888,
1,776,000 scres of this tract was reserved to theme Indians of the Fort
Peck Reservation and was not included in thal cessiolis. (R;p;493; gsee
ares of Fort Peock Res.,il Yapps 1033)s The remainder of sald tract,
belng 2,784,000 acrcs, was anluded in said cesslon, suld Indians of
the Fort Peck Reservafion being paid thersunder the sum of ¢1,6560,000
for all claims they had to the lands ceded by sald agreementes

IIT.

At the average rate of 24-1/2 cents per scre for all lands in-
cluded in the cession of 1888 the Indians of the Fort Peck Reservation
were pald for an amount of land in excess of said 2,784,000 acres, and
also ln excecs of sald total area of 5,897,000 sores, econsisting of thelir

sald Fort Laramle Treaty lapds of 1,337,000 acres, the lands reserved

It
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to them on the Fort Pecit Reservation of 1,776,000 acres, which were not
ceded, and the remainder of the lands to which they hud moved and on
which they aad settled of 2,784,000 ncres which were ceded.

This Honorabie Court held in the case of the Assinlboine Indians,
Noe J-31,(pe2l) that aaLavindLans were chargeable g a Bet-off with the
money recelved for aﬁld lands under the Act of 1888, and the defendant
Is not entitled to again pff-éet sald lands against the plaintiffs in
this case.
| W | |

In its ep;cial Minding of Fact VII. this Honorable Couprt errone~
ously churged the plaintiffs, the Binckfeet, Blood and Plegan Indians
aﬁd the Gros Ventre Indians with £68,b635429 ag Ln excess of the amount
the defendant was obligated toiexpend under Articles 9 and 10 of the
Treaty of October 17, 1856. Under said Articles of the Treaty (Repe
243) the derendant agreed Lo expend $350,000,00 for sald‘lndians, but
1t was farther provided that Lf in the ;udgment of the President and
Senate ihe amount named in Article 9 be deemed fnsufficient for the .
purposes thersin named 1t may be Lnoreased not to cxcced the sum of
$36,000,00 per year. The expendlture of sald addltionalamount of
‘958,535.29 was made out of Congresslonal appropriations passed by the
Senate and approved by the President in fulfillment of the orovisions
of sald Troaty (Rep.249)e It became and was a part of the consider-
atlon named in sald Article 9 eond does not constlitute gratulties for
which the defcndant 1s entlitled to oredit as an off-set.

Ce

This Honorable Court erred in holding that none of the plalntiffs

" were entitled vo recover on account of thelr olalms In the Cormon Iunt-

ing Ground because there wae no provision in the Treaty of October 17,
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1856, by walch the Government obllgated Lteelf to preserve the gﬁme
thercln, 2nd that the reusvnable value to the plaintif~s of gafd
hunting grounds, in the way of game, had'not been proven or that such
Proof was o0f such echarnaten &8 to preclude the Court fron awarding a
money Judgment.a |

This Honorahle Conrt also erred in holding=-

"The hunting ground wae not Indian territory in a legal
sense; no onc trlbe possessed any exclusive right of occupancys

The llmited'privllegc and license to explint the serritory fop

game and wild animels, while limited as to parties, was not,

we thlnk, intended to fix othep obiigations than the one to

- delimit an area of lands, vast in extent, over which the Ine
diang montioned nmight hunt without interference from other and

hostile tribes." .

Said territory wag recognized by the Unlited States and the Indian
tribes as the territory of the Biackfoot Nat lon by the Treaty of ¥ort
Laramie {11 Stat, 749; Reppe 494,495) as froely as was the territories
therein recognized of the other Indian tribes who were parties to sald
Treaty. It was agaln treated as territory of the Blackfoot Hatlion in
the Treaty of Ootober 17, 1855 (RePpe238, 246 ), By Article 3 of the
last named Treaty {R.p¢269) the Blackfoot Natioq/;%gzggF%%at the other
Indian tribes parties to sald treaty, should have equal rights with |
themselves in satd terrltory for ninety-nine yoarse The Binekfcot
naﬁlon has never relinquished said land, except to %he extent of the
aforesald rights acoorded to the faros Ventires and Jesu verce trives,
pPlaintiffs here, und the Flothead Nations Helthor heve Lhe Gros
Ventres or Nez Perce Indiang over reiluquished tholr sights recelved
under Article % of saiq Treaty. |

The area of this territory isg 12,188,160 acres (Sce Reply Int.
Depte déted October 24, 1929; we pe 132), The total mlalnum velac

of the loss of the hunting richts o7 the plainiiffs thereln is equal
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to the value of 3aild land of whieh they have boen deprlved without

compensation, or $6,094,080,00, of which amount the plaintiffs, the

Blackkfeet, 2lood and Plegan trlbes, and the Gros Vonire trlbe, are

entitled to recover one half and the Nez Porce tribo is entitled to

recover one fourthe ' |
ZIrrors of Léw..

Uéon the foregolng errors 'in its FPlndings of Fact tho Conclu=-
glons of Law rcached by thlé Honorable Courtlére in error lg thats

The plalntlf}s, the Blackfeet, Blood, Piegan and Gros Ventre
tribes are entitled to recover on dcéount of ﬁhe'15,289,544 acres
of lard taken from them (Fdge XIV), for which they have recclved no
compensatlion, the sum of 07,6444672,00, and the further sum of
$2,047,040400 oa seccount of the loss of the Common unting Grounds

The plaintiff, the Nez Pecrce tfibe is entitled to recover the
~sum of £1,523,520,00 on account of the ioss of the Cormon Hunting
Ground: ,

And the off~sat3 allowed defendant as expended on behnlf of the
Blackfeet, Blood, Plegan and Groé Ventre trives (Fdge XVII) shonld
be reduced by the sum of $58,535.29‘ ' |

RGSpéctfully submitted,
SERVEN, JOYCL & BARLOW and JOHU Ge CARTLR,

3y

Attornoys for Plaintifls,

GUY PATTEN,
0f Bouncel,
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