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FEET AND ForT BELRNAP INDIAN REs-
ERVATIONS IN THE STATE OF MONTANA,
AND THE NEz PErcE NaTION OR TRIBE
or INDIANS, RESIDING UPON THE LAPwal
INDIAN RESERVATION IN THE STATE OF YNo. E-427
IpAaHO, AND UPON THE COLVILLE INDIAN

RESERVATION IN THE STATE OF WASH-

INGTON, Plaintiffs,
vs.

Tug UNITED STATES,
Defendant.

PLAINTIFFS’ REQUEST FOR FINDINGS OF FACT
AND BRIEF.

ReQuErsTED FINDINGS OF Facr.

Plaintiffs, considering the facts herein set forth to be
proven and deeming them to be material to the due pres-
entation of this case, request the Court to find the same as
follows:

I

The Jurisdictional Act under which this action is brought
is the Act of Congress, approved March 13, 1924, entitled,
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“An Act for the relief of certain nations or tribes of In-
dians in Montana, Idaho and Washmgton 7 and i is as fol-
lows: ms saand s oo i

a s SeopFos y wiaiate e T ¥

“Be it enacted by the Senate and House of Repre-
sentatives of the United States of America in Congress
assembled, That jurisdiction is hereby conferred upon
the Court of Claims, with right of appeal to the
Supreme Court of the United States, to consider and
determine all legal and equitable claims against the
United States of the Blackfeet, Blood, Piegan, and
Gros Ventre Nations or Tribes of Indians, residing
upon the Blackfeet and Fort Belknap Indian Reserva-
tions in the State of Montana; and the Flathead, Koote-
nais, and Upper Pend d’Oreilles Nations or Tribes of
Indians, residing upon the Flathead Indian Reserva-
tion, in the State of Montana; and the Nez Perce Na-
tion or Tribe of Indians, residing upon the Lapwai
Indian Reservation, in the State of Idaho; and upon
the Colville Indian Reservation, in the State of Wash-
ington, for lands or hunting rights claimed to be ex-
isting in all said nations or tribes of Indians by virtue
of the Treaty of October 17, 1855 (Eleventh Statutes
at Large, page 657, and the following), and in said
Flathead, Kootenais, and Upper Pend d’Oreilles Na-
tions or Tribes of Indians, by virtue of the Treaty of
July 16, 1855 (T'welfth Statutes at Large, page 975,
and the following), with said Indians, and all claims
arising directly therefrom, which lands and hunting
rights are alleged to have been taken from the said
Indians by the United States, and also any. legal or
ing gratuxtles whlch the United States may ‘have
Jagainst the said nations or tribes, and to enter judg-
‘ment thereon, all claims and defenses to be considered
without regard to lapse of time; and the final judg-
ment and satisfaction thereof shall be in full settle-
ment of all said claims.

““T'hat suits under this Act shall be begun by the filing
of a petition within two years of the date of the ap-
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proval of this Act, to be verified by the attorney or
attorneys selected by the claimant Indians, with the
. approval of the Secretary of the Interior, employed
“under contracts executed and approved in accordance
- with existing law. The claimant Indians shall be par-
“. ties plaintiff and the United States shall be party de-
~ fendant, and such suits shall on motion of either party
. be advanced on the docket of the Court of Claims and
of the Supreme Court of the United States. The com-
7+ = ™ pensation to be paid the attorneys for the claimant
. 1*°7 = Indians shall be determined by the Court of Claims it
_ _aeeerdmte&mihigzm&of the said-approved contracts
<. and shall be paid out of any sum or sums found and
~ 4 - - adjudged to be due said Indians; But in no event shall
.. % said compensatlon exceed 10 per centum of the amount
“ of the respective judgments,}nor- exceed $25,000 for-
« the .Indians- residing- on-each-respective  reservatiorn;
. Provided, however, That said compensation shall not
“exceed-$25000- for-the Nez Perce Nation or. Tribe-of

Msefvatmns, nor exceed -10- per-centum- -of-the

‘Nation or Tribe,fsaid compensation to be
f exclusive of all actual and necessary expenses in prose-
*~ cuting said suits. ‘The balance of any such judgments
- « shall be placed in the Treasury of the United States
< X to the credit of the Indians entitled thereto and draw

interest at the rate of 4 per centum per annum. ” (43

Stat. L. 21.)

I

| The plaintiff Indians, designated in said Jurisdictional
Act as the Piegan, Blood and Blackfeet tribes of Indians,
residing upon the Blackfeet Indian Reservation, in the
State of Montana, are descendants of and successors in
interest to the Blackfeet Nation of Indians, and are now
the owners of and the successors in interest in, the claims
herein sued upon on their behalf, have heretofore main-
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tained and do now maintain tribal organization and relation,
and have been and still are under the supervision of an
Agency established for them by the United States at Brown-
ing, in the State of Montana, maintain a tribal council
through which they function as a tribe, whose headship
they recognize in the transaction of their tribal affairs, and
which council is recognized by the United States.

The plaintiff Indians, designated in said Jurisdictional Act
as the Gros Ventre tribe of Indians, residing upon the Fort
Belknap Indian Reservation, in the State of Montana, are
also descendants of and successors in interest to the Black-
feet Nation of Indians, are now the owners of and succes-
sors in interest in, the claims herein sued upon on their be-
half, have heretofore maintained and do now maintain tribal
organization and relation, and have been and still are under
the supervision of an Agency established for them by the
United States at Harlem, in the State of Montana, main-
tain a tribal council through which they function as a tribe,
whose headship they recognize in the transaction of their
tribal affairs, and which council is recognized by the United
States. (Jurisdictional Act, 43 Stat. L. 21; Treaty of the
Judith, Octeber 17, 1855, 11 Stat. L. 657 ; proposed T'reaty
of Fort Hawley, July 13, 1868, R. p. 144, and proposed
Treaty of Fort Benton of September 1, 1868, R. p. 148,
Rep. Int. Dept. of June 11, 1926, R. p. 132; Rep. Comp.
Gen., pp. 33-34, 70-75, 266-268, 286. See also Attorney’s
contracts filed in this case.)

I1I.

The plaintiff Indians, designated in said Jurisdictional
Act as the Nez Perce tribe of Indians, residing upon the
Lapwai Indian Reservation in the State of Idaho, and upon
the Colville Indian Reservation in the State Washington,
are descendants of and successors in interest to the Nez

Merrill G. Burlingame Special Collections Montana State U

161

Perce tribe of Indians, and are now the owners of and suc-
cessors in interest in, the claims herein sued upon on their
behalf, have heretofore maintained and do now maintain
tribal organization and relation, have been and still are
under the supervision of Agencies established for them by
the United States at Lapwai, Idaho, and at Colville, Wash-
ington, and function through tribal councils or committees
in the transaction of their tribal affairs, which are recog-
nized by the United States. (Jurisdictional Act, 43 Stat.
L. 21; Treaty of the Judith, October 17, 1855, 11 Stat. L.
657; Rep. Comp. Gen., pp. 416, 417, 595-598. See also
Attorney’s contracts on file in this case.)

IV.

The plaintiffs, the Blackfeet, Blood, Piegan and Gros
Ventre tribes of Indians, were a confederated tribe of In-
dians known as the Blackfeet Nation of Indians who, dur-
ing the year 1855, and long prior thereto, claimed excluswe
ownershp and possession, and did occupy : y and possess, a
large tract of country in what is now the e State o ‘Wn-
tana, which included the following territory:

Commencing at the intersection of the summit of the
main chain of the Rocky Mountains with the 49th parallel
of north latitude, thence southerly along the summit of the
main chain of the Rocky Mountains to the source of the
Yellowstone river, thence down the Yellowstone river to the
mouth of the T'wenty-five Yard Creek, thence in a straight
line to the source of the Muscle Shell river, thence down
the Muscle Shell river to the Missouri river, thence down
the Missouri river to its junction with the Milk river,
thence north to the 49th parallel of north latitude, thence
west on said 49th parallel to the place of beginning. (Treaty
of Fort Laramie of September 17, 1851, 11 Stat. L. 749;
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2 Kapp.-294; Treaty of the Judith of October 17, 1855, 11
Stat. L. 657; R., pp. 30, 68.)

V.

In 1855, and for many years prior thereto, the southern
portion of said territory of the Blackfeet Nation of Indians,
comprising what is known as the Common Hunting Ground,
as designated in said Treaty of October 17, 1855, was espe-
cially rich in game, including buffalo, fur-bearing animals,
and pasturage for same, on account of which the plaintiffs,
the Blackfeet Nation of Indans, including the Gros Ventre
tribe of Indians, used said territory extensively as a hunt-
ing ground. (R. pp. 49, 57, 59, 61, 64, 65, 71, 72, 77, 78,
82, 83, 92, 93, 100, 101, 108, 111, 112, 113, 116, 117;
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said Indians (Art. 2, Treaty of October 17, 1855), by which
the United States became obligated to the plaintiffs to pro-
tect the game in said Common Hunting Ground from de-
pletion or destruction by its citizens.

Article 3 of said Treaty is, in part, as follows:

“The Blackfoot Nation consent and agree that all
that portion of the country recognized and defined by
the treaty of Laramie as Blackfoot territory, lying
within the lines drawn from the Hell Gate or Medicine
Rock Passes in the main range of the Rocky Mountains,
in an easterly direction to the nearest source of the
‘Muscle Shell River, thence to the mouth of Twenty-five
Yard Creek, thence up the Yellow Stone River to its
northern source, and thence along the main range of
‘the Rocky Mountains in a northerly direction to the
point of beginning shall be, a common hunting ground

{"féi’%‘r\;g{ Hist. Am. Fur Trade by Chittenden, (pp. 141-2) Stip—sot
%% - ¥ Orprinted,pp1 ta 4-iac.;?Journal of Jolin Work, p. Qgg?F N\

for ninety-nine years, where all the nations, tribes and
bands of Indians, parties to this treaty, may enjoy equal -
and uninterrupted privileges of hunting, fishing and
gathering fruit, grazing animals, curing meat and
dressing robes. They further agree that they will not

p . 'Sapfﬂe%?rmte‘i?’? -5-8; Hist. Am. Fur Trade by Chittens
“\E“‘? Nti‘?}igen’ pp. 334-5; St pripted,-p.-9; Cont. Mont. Hist.™ =T
e oc., Vol. 3, pp. - t_%i “7

" S, Vol. , 233, 244¥251, 257, 263 Stip,not 7}
printed, pp.-9-11.)  Said territory was also used and in- et i<’
vaded as a hunting ground by the plaintiff, the Nez Perce

tribe of Indians, and by the Flathead Nation of Indians,
who lived west of the Rocky Mountains, on account of which
much trouble, fighting, bloodshed and warfare resulted be-
tween the Blackfeet Nation of Indians and the said Nez
Perce and Flathead Indians. This condition was a menace

to citizens of the United States passing across said territory .~
and to the development of the country west of said terri-/: 3

tory. (Rep. Com. Ind. Aff. 18545 Stip., not printed, peil ;{\iL&:?‘\:
&%@mm,gstm, not printed; p;“'l’;i?%‘j)rty

Years, by Stuart, Vol. 2, pp. 87-8; Stip., not printed, pp.

20-21.) In order to establish peace among said Indians and

remove this menace said Treaty of October 17, 1855 (11

Stat. L. 657) was made between the United States and the

establish villages, or in any other way exercise ex-
clusive rights within ten miles of the northern line of
the common hunting ground, and that the parties to
this treaty may hunt on said northern boundary line
and within ten miles thereof.

“x % * And Provided, That no nation, band or tribe
of Indians, parties to this treaty, nor any other In-
dians shall be permitted to establish permanent settle-
ments or in any other way exercise during the period
above mentioned, exclusive rights or privileges within
the limits of the above-described hunting ground.”

Article 4 of said Treaty is, in part, as follows:

“The parties to this treaty agree and consent, that
the tract of country lying within the lines drawn from
Hell Gate or Medicine Rock Passes, in an easterly
direction, to the nearest source of the Muscle Shell
River, thence down said river to its mouth, thence
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down the channel of the Missouri River to the mouth
of Milk River, thence due north to the forty-ninth
parallel, thence due west on said parallel to the main
range of the Rocky Mountains, and thence southerly
along said range to the place of beginning, shall be the
territory of the Blackfoot Nation, over which said
nation shall exercise exclusive control, excepting as
may be otherwise provided in this treaty. Subject how-
ever to the provisions of the third article of this treaty,
giving the right to hunt, and prohibiting the establish-
ment of permanent villages and the exercise of any
exclusive rights within ten miles of the northern line of
the common hunting ground, drawn from the nearest
source of the Muscle Shell River to the Medicine Rock
Passes, for the period of ninety-nine years,”

Article 7 of said Treaty is as follows :

“The aforesaid nations and tribes of Indians agree
that citizens of the United States may live in and pass
unmolested through the countries respectively occu-
pied and claimed by them. And the United States is
hereby bound to protect said Indians against depreda-
tions and other unlawful acts which white men resid-
ing in or passing through their country may commit.”

Article 14 of said Treaty is as follows

“The aforesaid Nations and tribes of Indians, west
of the Rocky Mountains, parties to this treaty, do
agree, in consideration of the provisions already made
for them in existing treaties, to accept the guarantees
of the peaceful occupation of their hunting-grounds,
east of the Rocky Mountains, and of remuneration for
depredations made by the other tribes, pledged to be
secured to them in this treaty out of the annuities of
said tribes, in full compensation for the concessions
which they, in common with the said tribes, have made
in this treaty. ,

“The Indians east of the Mountains, parties to this
treaty, likewise recognize and accept the guarantees
of this treaty, in full compensation for the injuries or

165

depredations which have been, or may be, commi.tted”by
the aforesaid tribes, west of the Rocky Mountains.

VL

Following the establishment of a Cf)mm?n Hl'mtlrgg
Ground for said Indian tribes as deﬁnec.l in sz-nd Artlcle. ,
the Indian tribes parties to said Treaty, mclu(.il'ng the plaxr.lc-1
tiffs herein, obeyed and respected the‘ provisions of sai
Treaty, ceased their warfare, estab11§hed peace .a‘mon%
themselves, and refused to participate in the hostlh.txes o
other Indian tribes. (Rep. Com. Ind. Aff. 1856; Stip., not

printed, p. 11.)
VIIL

The territory set aside by the consent of the Blackfeet
Nation of Indians in said Article 3 as a Com.mon Hunting
Ground for the plaintiffs, and other Indian tribes who were
parties to said Treaty, comprised 19,044 square mllez
(Rep. Int. Dept., R. p. 132), and was, at the time o
said Treaty, the home of vast herds of buﬁalo, was
rich in other game, fur-bearing animals, pastu'rage for ani-
mals, fruits, timber, and all other means of sub.ms.tence neces-
sary for the support and maintenance of plaintiffs and the
other Indian tribes parties thereto, and was capable f)f sup-
porting them for a period of ninety—nirTe years, pl.'ov1ded no
great or unnecessary waste was committed therein. (Rep.
Com. Ind. Aff. 1854; Stip., not printed, p. 11; Rep. Cc?m.
Ind. Aff. 1856; Forty Years by Stuart, Vol. 2, p. 87; Stip,,
not printed, p. 20; R. pp. 49, 59, 60, 61, 64’, 65, 72, 78, ?9,
82, 83, 92, 93, 101, 108, 111, 112, 113, 11.6, 117; Hist.
Am. Fur Trade by Chittenden; Stip., not prmtedi pp. 1-4,
inc.; Journal of John Work, p. 100; Stip., not prmt.ed, PpP-
5-8; Hist. Am. Fur Trade by Chittenden, p. 334; Stip., not
printed, p. 9; Catlin Indian Gallery, Nat. Museum Rep.

i i i mission
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1887, p. 422; Stip., not printed, p. 9; Cont. Mont. Hist.
Soc., Vol. 3, p. 224; Stip., not printed, pp. 10-11.)

VIIL

The buffalo was almost the only means of support of the
p}aintiffs, was far more numerous and plentiful in that por-
flon of the Blackfeet territory defined as the Common Hunt-
ing Ground in the Treaty of October 17, 1855, than in the
remai.nder of the Blackfeet territory, and said Common
Hunting Ground was the principal source from which the
bt{Ealo was obtained by the plaintiffs, and the other Indian
tribes parties to said Treaty. (Life of Stevens, Vol. 2, p.
lfO.? ; Stip., not printed, pp. 11-12; Hist. Am. Fur Trade’ by
Cl}lttenden, p. 817; Stip., not printed, p. 12; Cont. Mont.
Hist. Soc., Vol. 3, p. 258; Stip., not printed, p. 12; Hist.
Am. Fur Trade by Chittenden, p. 809; Stip., not printed p-
13; R. pp. 28, 29, 31, 32, 34, 37, 38, 65, 66, 67, 69, 72. 73
92, 93, 94, 95, 96, 101, 102, 108, 112-114, 117 ,118’ 46,
49, 52, 54, 55, 59, 60.) o

IX.

Short'ly after said Treaty of October 17, 1855, was made
the te.rrltory described in Article 3 thereof as a Commor;
Hunting Ground was invaded by large numbers of white
h_t_l_qgers,,;ranchers, -prospectors and miners, who cont&ﬁ?ﬁ
to come into said territory in large numbers and prosecute
hunting, trapping, ranching and mining to such an extent
that by the year 1858 they had killed, destroyed or run out
of said territory so much of the buffalo, fur-beziring ani-
n'lals, and other game, as to render it valueless to the plain-
tiffs as a place from which to obtain their support and of
no further value as a hunting ground, all without compen-
sation to plaintiffs therefor. (Rep. Com. Ind. Aff. 1858
and 1859; Stip., not printed, pp. 18-19; Forty Years by
Stuart, Vol. 1, p. 124; Stip., net printed, p. 22; Cont.
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Mont. Hist. Soc., Vol. 2, p. 63; Stip., not printed, pp.
24-26; Extracts Governor’s Message to Legislature of
Mont. 1866; Vol. 5, Cont. Mont. Hist. Soc., p. 30; Stip.,
not printed, pp. 26-27; R. pp. 65, 69, 73, 74, 78, 79, 83,
85, 87, 88, 89, 90, 93, 94, 104, 106, 109, 110, 111, 113, 117,
119, 45, 53, 54, 55, 56, 57.)

X.

The reasonable value of said Common Hunting Ground
to the plaintiffs was an amount equal to the value of the
food, clothing, lodges for shelter, bedding, furs and hides
for barter, for articles of necessity obtained from traders,
necessary for the support and maintenance of each of the
plaintiff tribes for that portion of ninety-nine years of which
they were deprived of the use thereof. (The citations here-
tofore made show that the buffalo was used by the plaintiffs
almost entirely for every article of food, shelter, clothing

and barter.)
XI.

The average number of members of the plaintiff tribes, the
Piegan, Blood, and Blackfeet tribes of Indians residing
upon the Blackfeet Indian Reservation, for the years 1855
to 1925, inclusive, is 2,873 persons per year. (Stip., not
printed, pp. 27-28.)

XIIL

The reasonable value of food, clothing, shelter, bedding,
and other articles of necessity for these Indians is $100.00
per year per member of said Piegan, Blood and Blackfeet
tribes of Indians, or a total of $287,300.00 per year for said
plaintiff tribes, which, for the period of ninety-six years,
amounts to $27,580,800.00. (Hist. Am. Fur Trade by
Chittenden, pp. 40, 809; Stip., not printed, pp. 13-16; Forty
Years by Stuart, Vol. 1, p. 212; Stip., not printed, p. 17;
U. S. Nat. Museum Rep., pp. 439-440; Stip., not printed,
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p- 18; Nelson’s Perpetual Loose-Leaf Encyclopedia, Vol
10, p. 218; Supp. Stip., not printed, p. 1; Rep. Com’. Ind.
Aff. 1860, p. 118; Supp. Stip., not printed, p. 1; Rep. Com‘
Ind. Aff. 1869, p. 246; Second Supp. Stip., not printed p.
2; The Problem of Indian Administration, by Meriam, ’pp

11, 12, 330, 335; Second Supp. Stip., not printed, p. 1.)

XIII.

The average number of members of the plaintiff, the
Gros Ver.xtre tribe of Indians, residing upon the Fort Bel-
k.nap Indian Reservation, for the years 1855 to 1925, inclu-
sive, is 1,049 persons per year. (Sti inte
e (Stip., not printed, pp.

XIV.

The reasonable value of food, clothing, shelter, bedding
and other necessities for these Indians is $100.00 per yeaxi
per member of said Gros Ventre tribe of Indians, or a total
ojf $104:900.00 per year for said plaintiff tribe, which, for
ninety-six years, amounts to $10,030,400.00. (See date; and
authorities cited under Requested Finding No. XII.)

XV.

The average number of members of the plaintiff, the Nez
Perce trl.be of Indians, residing upon the Lapwai Indian
Reservation, and the Colville Indian Reservation, for the
years 1855 to 1925, inclusive, is 2,048 persons ’er ear
(Stip., not printed, pp. 27-28.) P yer

XVL

The reasonable value of food, clothing, shelter bedding
and other necessities for these Indians is $100.0d per yea;
per member of said Nez Perce tribe of Indians, or a total
of $204,800.00 per year for said plaintiff tribe,’which, for
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ninety-six years, amounts to $19,660,800.00. (See data
and authorities cited in Requested Finding No. XII1.)

XVIL

The defendant, through its agents, negotiated two
treaties, one with the plaintiff the Gros Ventre tribe of In-
dians at Fort Hawley on July 13, 1868, and one with the
plaintiff, the Piegan, Blood and Blackfeet tribes of Indians,
at Fort Benton on September 1, 1868. Both of said treaties
provided, in part, in Article IIT thereof, as follows:

“We, * * *  do hereby cede and relinquish to the
United States all the lands now, or at any time here-
tofore, claimed or possessed by them wherever situ-
ated (said lands being more particularly described in
the third and fourth articles of a treaty made between
the United States and the said Blackfeet Nation, and
other tribes of Indians, dated October 17, 1855), ex-
cept all that portion of the country described as fol-
lows, namely; commencing at a point where the paral-
lel of forty-eight degrees north latitude intersects the
dividing ridge of the main chain of the Rocky Moun-
tains, thence in an easterly direction to the nearest
source of the Teton River, thence down said river to
its junction with the Marias River; thence down the
Marias to its junction with the Missouri River, thence
down the Missouri River to the mouth of Milk River,
thence due north to the forty-ninth parallel of north
latitude, thence west on said parallel to the main range
of the Rocky Mountains, thence southerly along said
range to the place of beginning; * *x x 7 (R, pp. 144,
149.)

Article VIII of said Blackfeet treaty provided for the
expenditure on behalf of the plaintiffs, the Piegan, Blood
and Blackfeet tribes of Indians, the total sum of $1,075,-
000.00 (R. p. 151); Article VIII of said treaty with the
Gros Ventre tribe of Indians provided for the expenditure
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on behalf of the plaintiff, the Gros Ventre tribe of Indians,
the total sum of $572,000.00 (R. p- 146). Both said treaties
provided in Article VIII thereof that the payments therein
provided should be made annually for twenty years after
the ratification thereof, and each of said treaties contained
the following provision in Article XI thereof :

“This treaty shall be obligatory upon the contracting
parties whenever the same shall be ratified by the Presi-
dent and Senate of the United States, and shall con-
tinue in force for twenty years from and after said
date unless sooner violated and broken by said In-
dians.” (R. pp. 147, 152.)

XVIIIL

Neither of said treaties of 1868 has ever been ratified by
the President or Senate of the United States. (Kapp. Ind.
Laws and Treaties, Vol. 3, pp. 705-8; Vol. 4, pp. 1138-42.)

XIX.

No appropriations have been made by Congress for the
purpose of fulfilling the stipulations of Article VIII of said

treaties of 1868, with reference to the payments provided
for therein. (See—

Black- Gros
Statute at Large feet ~  Ventre
Act of Congress of Vol. Page Onpage On page
July 15, 1870 16 335 336 344
March 3, 1871 16 544 546 553
May 29, 1872 17 165 167 174
February 14, 1873 17 437 440 447
June 22,1874 18 146 149 156
June 22,1874 18 133 141 —
March 3, 1875 18 420 424 431
August 15, 1876 19 176 178 195
March 3, 1877 19 271 273 289
May 27,1878 20 63 66 84
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Black- \f_}ros

tre

Statute at Large feet en

Act of Congress of Vol. Page On page On page
313
February 17, 1879 20 204 %gg 13
May 11, 1880 21 114 prd s
March 3,1881 21 485 8 9
March 6, 1882 22 9 - -
May 17,1882 22 68 82 83
August 5, 1882 22 2; § 26 -
March 1, 1883 22 4 o %
July 4, 1884 23 76 o 0
March 3, 1885 23 363 : " —
May 15, 1886 24 23 4 —

August 4, 1886 24 299 ‘6 =)

March 2, 1887 24 . 44
XX.

The plaintiff, the Nez Perce tribe of Irxlfiian§,hhas nceewéeer
inqui ; ttempted to relinquish or ,
relinquished or ceded, or a e
. . ohts
treaty, stipulation or agreement,
EZmiIcllyin them by Article III of the Treaty of Octc}iber6 177,
1855. (See treaties of June 9, 1863, 14 Stgt. 18.94 28,
August 13, 1868, 15 Stat. L. 693; August 15, ,144
Stat. L. 327: Rep. Comp. Gen. 416-417, 470 (R. pp. ,

148.)

" XXI.

The defendant has deprived the plaintiffs, the Piefgar;i
Blood, Blackfeet and Gros Ventre tribes of&;xdu;ns, ‘3 ua;
: ded by Article of sai -
the lands proposed to be ce ; . . y
i i therefor ; has dispose
tified treaties without compensation
:}f 1saine and received $1.25 to $2.50 per acref flosr 1s;13c}; ggl}g
i 1d i ist o IR ARl
f as it has sold. Said lands consist ot 19,1/9,9) .4
;}::'ZO The value of the lands so taken was $1.25 per ;c:(i
or a total value of $16,466,688.00. (Reps. Int. Dept. da
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June 11, 1926, R. p. 132, and April 12, 1927, R. p. 130, and
accompanying maps; Act of April 15, 1874, 18 Stat. .. 28.)

XXII.

There has been extracted and mined from said land gold
t(l) the gross value of $67,147,000.00. The reasonable roy-
alty thereon is Ten Percentum 10%) of said
A (10%) of said gross amount,

There has been extracted from said land oil to the gross
value of $7,172,434.78. The reasonable royalty thereon is
Twelve-and-one-half Per Centum (1234 %) of the gross
value thereof, or $896,553.09. .

The total royalties on the gold and oil so extracted
amount to $7 f611’253'09 for which plaintiffs have received
7o compensation.  (R. pp. 40 to 44, inc., and exhibits filed
herein; Reg. Leasing Restricted Indian Lands of Mar. 19
19?1), filed herein, pp. 5-6; Second Supp. Stip., not printed,
p. 3.

XXIII.

In addition to the taking of said tract of land, consisting
of 13,173,350.40 acres, the President of the United States
on August 19, 1874, made an Executive Order restoring to’
the public domain that part of the territory title to which
was confirmed in the Blackfeet Niation of Indians by Arti-

lcle 4 of said Treaty of October 17, 1855, described as fol-
ows:

f‘Commeq01ng at a point on the south bank of the
Missouri River, opposite the mouth of the Marias
R}ver ; thence along the main channel of the Marias
River to Birch Creek; thence up the main channel of
Birch Cree_k to its source; thence west to the summit
of the main chain of the Rocky Mountains; thence
along.sald summit in a southerly direction to’a point
opposite the source of the Medicine or Sun River;
thence easterly to said source, and down the south bank’
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of said Medicine or Sun River to the south bank of the
Missouri River; thence down the south bank of the
Missouri River to the place of beginning.” (Kapp.
Ind. Laws and Treaties, Vol. 1, p. 856.)

Of the territory taken by said Executive Order, the fol-

lowing described tract of land was embraced therein and
which had theretofore not been otherwise taken, to-wit:

Commencing at the point of junction of the Teton
and Marias Rivers; thence up the main channel of the
Marias River to Birch Creek; thence along the main
channel of Birch Creek to its source; thence west to
the main chain of the Rocky Mountains; thence south
along the main chain of the Rocky Mountains to a
point where the parallel of forty-eight degrees of north
latitude intersects the dividing ridge of the main chain
of the Rocky Mountains; thence in an easterly direc-
tion along said parallel to the nearest source of the
Teton River; thence down said river to the point of
beginning. (See Ex. C of Petition filed herein.)

Said last described tract of land has never been relin-
quished or ceded, or proposed to be relinquished or ceded,
by the plaintiffs, the Piegan, Blood, Blackfeet and Gr-os
Ventre tribes of Indians, either by the unratified treaties
of 1868, nor by any other treaty or agreement, and has never
since been ceded or relinquished by them by any treaty,
agreement, or otherwise. By virtue of such action of the
President, the plaintiffs, the Piegan, Blood, Blackfeet and
Gros Ventre tribes of Indians, have been deprived by the
defendant of all said lands last above described, without
compensation therefor, and same has been disposed of by
defendant, for which it has received from $1.25 to $2.50
per acre for such parts thereof as it sold. (R. pp. 132,
130; Act of April 15, 1874, 18 Stat. L. 28; Act of May 1,
1888, 25 Stat. L. 113; Act of June 10, 1896, 29 Stat. L.

321.)
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XXIV.

The lands so taken by said Executive Order of August
19, 1874, consist of 2,115,993.6 acres. The reasonable
value of the land so taken was $1.25 per acre, or a total
value of $2,644,992.00. (R. p. 130.)

XXV.

The Act of Congress, approved June 10, 1896 (29 Stat.
L. 321, 354), ratified an agreement with the Indians of
the Blackfeet Indian Reservation in Montana, consisting of
the plaintiffs, the Piegan, Blood, and Blackfeet tribes of
Indians, Article I of which is as follows:

“For and in consideration of the sums to be paid
and the obligations assumed upon the part of the United
States, as hereinafter set forth, said Indians of the
Blackfeet Reservation hereby convey, relinquish, and
release to the United States all their right, title, and
interest in and to that portion of their present reserva-
tion in the State of Montana lying and being west of
the following described line, to-wit:

“Beginning at a point on the northern boundary of
the reservation due north from the summit of Chief
Mountain, and running thence south to said summit ;
thence in a straight line to the most northeasterly point
of Flat Top Crag; thence to the most westerly of the
mouths of Divide Creek; thence up said creek to a
point where a line drawn from the said rioytheasterly
point of Flat Top Crag to the summit of Divide Moun-
tain irtersects Divide Creek; thence to the summit of
Divide Mountain; thence in a straight line to the west-
ern extremity of the lower Two Medicine Lake; thence
in a straight line to a point on the southern line of the
right of way of the Great Northern Railway Company
four miles west of the western end of the railway bridge
across the north fork of the Two Medicine River;
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thence in a straight line to the summit of Heart Butte,
and thence due south to the southern line of the pres-
ent reservation; Provided, That said Indians shall have,
and do hereby reserve to themselves, the right to go

- upon any portion of the lands hereby conveyed so long
as the same shall remain public lands of the United
States, and to cut and remove therefrom wood and
timber for agency and school purposes, and for their
personal uses for houses, fences, and all other domestic
purposes; And provided further, That the said Indians
hereby reserve and retain the right to hunt upon said
lands and to fish in the streams thereof so long as the
same shall remain public lands of the United States
under and in accordance with the provisions of the
game and fish laws of the State of Montana.”

Said territory was well timbered with pine, spruce and
lodgepole pine, suitable for building houses, lodges, fences,
corrals, and for fire-wood, was fairly well stocked with
bear, deer, elk, big horn sheep, mountain goats, and other
game, and the streams therein were abundant with white
fish, trout, and other edible fish. There was sufficient tim-
ber, game and fish therein to supply a substantial part of
the needs therefor of a considerable portion of said plain-
tiffs in the construction of their houses, lodges, fences and
for fire-wood, and to supply them with fish and game. Said
territory was used by said plaintiffs for these purposes until
they were deprived of the use thereof by the defendant.
About 150 hunters and their families obtained fish and
game therefrom. (R. pp. 119, 120, 122 to 127, inc.)

The Act of Congress approved May 11, 1910 (36 Stat.
L. 354), provided that a certain portion of the land ceded
by the agreement ratified by said Act of Congress of June
10, 1896, upon which said plaintiffs reserved the right to
go and to cut and remove therefrom wood and timber, and
to hunt and fish thereon, should be reserved, dedicated, and
set apart as a public park. Said Act of May 11, 1910,
provided :
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“* * * is hereby reserved and withdrawn from set-
tlement, occupancy, or disposal under the laws of the
United States, and dedicated and set apart as a public
park or pleasure ground for the benefit and enjoyment
of the people of the United States under the name of
‘Glacier National Park,’ and all persons who shall lo-
cate or settle upon or occupy the same, or any part
thereof, except as hereinafter provided, shall be con-
sidered trespassers and removed therefrom.”

Said Act further provided that the Secretary of the
Interior—

“may also sell and permit the removal of such
matured or dead or down timber as he may deem neces-

sary or advisable for the protection and improvement
of the park.”

Said Act further provided (Section 2):

“That said park shall be under the exclusive control
of the Secretary of the Interior, whose duty it shall
be, as soon as practicable, to make and publish such
rules and regulations not inconsistent with the laws
of the United States as he may deem necessary or
proper for the care, protection, management, and im-
provement of the same, which regulations shall pro-
vide for the preservation of the park in a state of
nature so far as is consistent with the purposes of this
Act, and for the care and protection of the fish and
game within the boundaries thereof.”

By virtue of said Act of May 11, 1910, and said regula-
tions, plaintiffs have been deprived by the defendant of all
the rights reserved to them to cut and remove wood, timber
and to hunt on said land and fish in the streams thereof,
without compensation therefor, under the aforesaid agree-
ment, ratified by said Act of June 10, 1896. (Third Supp.
Stip., p. 1, extracts from Glacier Nat. Pk. Regulations; Nat.
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Park Service Rules and Reg., Glacier Nat. Park, pp. 31)(9),2 21),
32, 35, filed herein with Rep. of Int. Dept. of June 11, .

XXVL

The value of the rights of said .plaintiffs, the Pleian,
Blood, and Blackfeet tribes of I.ndlans, reserved 60 1tsgrén
by said agreement ratified by sal.d Act of. June t‘1‘ ,.d Acé
and of which they have been deprl.ved by virtue o sai Lot
of May 11, 1910, and said regulations tl.lereunder, is $250,
000.00. (R. pp. 119, 120, 122 to 127, inc.)

XXVIL

The plaintiffs, the Blackfeet, Blood, Piegan, a}ndf C;zgl)ls_
Ventre tribes of Indians have been charged, as 1;17 \11855
ment of the stipulations of said T reat)f of October h., i é
(Rep. Comp. Gen., p. 39), with certain amounts w 1cd z%r-
not within the terms of said treaty, but are pur‘elydaé trriler;
istrative expenses of the Indian Service of the United States,

to-wit:

ded by the
Total amount agreed to be expen
i Rep. Comp.
defendant ynder said Treay Lo 7™ 4500,000.00

Total amount charged to these
PlaIntiffs oo $430,057.60

From which the following items
should be deducted for the above

reason (p. 39):
Paid miscellaneous em-

PlOYEES v $1,555.00
Tranportation 0 P 61,3260
e T 104933
Ageney uilding® =11 6022349
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Miscellaneous building

material ... $6,130.00
Pay of interpreters........ 145.00
Pay of agents..._......... 825.80
Suppression of liquor

traffic ... 40.00

oo $132,211.22

Amougt properly chargeable under treaty of

................................................................ $297,846.38
Addl:tional amount properly chargeable under
said treaty ... $202,153.62

.From 1855 to 1868 the Blackfeet, Blood, and Piegan
tribes represented 78%, and the Gros Ventre tribe repre-
s_ented 22% of the total population of the Blackfeet Na-
tion.  (Stip., not printed, pp. 27-28.) 'The Blackfeet
Blood and Piegan tribes were, therefore, entitled under the’
provisions of Articles IX and X of said treaty to receive
the further amount of 78% of said balance of $202,153.62,

or $157,679.82, and the Gros Ventre tribe of Indians 22%
thereof, or $44,473.80.

XXVIIL.

All payments, including gratuities, charged by the United
States to the plaintiffs, not including expenditures made by
the United States under treaties, agreements, or Acts of
Congress not involved in this action, are as follows:

Disbursements made by the United States for

the ber}eﬁt of the Blackfeet, Blood, and Pie-

gan tribes of Indians, from 1871 to 1888

inclusive (Rep. Comp. Gen,, pp. 535, 61—68).j$866,448.22
Frpm which. should be deducted the following

items, which are general administrative ex.
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penses of the Indian Service of the U. S,
and not properly chargeable to these plain-
tiffs, to-wit:
Pay of mechanics....ooriecoiocenneecs $30,841.14
Pay of miscellaneous employees...... 51,508.67
Miscellaneous agency expenses.......... ,139.63
Agency buildings and repairs............ 2,937.66
Miscellaneous building material........ 4,945.18
Pay of interpreters.......ooococeeeeees 151.30
Pay of agents . .. 95507
Pay of farmers. .....oooconcnnes 17,885.23
0 12) OOV USSP $117,363.88
Balance .......... . $749,084.34
From which balance should be deducted the
proportionate share of these plaintiffs of the
unexpended balance under the Treaty of
October 17, 1855 . e 157,679.82

Balance, constituting gratuities or set-offs....$591,404.52

Other disbursements made by the United
States for the benefit of the Blackfeet,
Blood, and Piegan tribes o7f %rﬁdiansé July
1, 1868, to June 30, 192 ep. Comp.
Gen., pp. 157]—158)...........................-.......:....$2,765,239.61
From which should be deducted the following
items, which are general administrative ex-
penses of the Indian Service of the U. S,
or expenditures by the defendant under sep-
arate acts or otherwise reimbursable, apd
are not properly chargeable to these plain-
. tiffs, to-wit: 4 al
Expenses for surveying and al-
lgtting .......................................... $23,540.21
Agency buildings and repairs........ 99,925.39
Miscellaneous agency expenses...... 43,822.78
Suppression of liquor traffic............ 2,712.79
Pay of agents.....oooeeceeecsonncnnnans
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Pay of interpreters....______ $14,484.16
Pay of judges of Indian courts..._ 8,937.29
ay of miscellaneous employees....166,420.46

Pay of Indian police..........._.__ 132,383.72

Cost of highways..... " 24,975.87
Tt $592,047.41
—_—
Balance, constituting gratuities or set-offs. $2,173,192.20
—_—

Total gratuities or set-offs against these
PIIGES o 05 $2,764,596.72

Disbursements made by the United States
for the benefit of the Gros Ventre tribe of
Indians from 1868 to 1927, inclusive (Rep.
Comp. Gen., P-272) $415,254.35

From which should be deducted the following
items, which are general administrative ex-
penses of the Indian Service of the U. §,,
and not properly chargeable to this plain-
tiff, to-wit:

Pay of miscellaneous employees....$35,902.20

Miscellaneous agency expenses....__ 3,236.93
Pay of superintendents and teachers 1,052.66
Agency buildings and repairs......_... 541.47
Pay of interpreters...._______ 66.67
Payofagents... 1,230.97
Suppression of liquor traffic.. . 799.82
Pay of Indian police....._..__ 409.66
TOtal e 43,240.38
_
Balance oo $372,013.97
From which balance should be deducted the
proportionate share of this plaintiff of the
unexpended balance under the Treaty of
October 17, 1855..... 2 44,473.80
Balance, constituting gratuities or set-offs.. $327,540.17 .
_—

. ited
disbursements made by the Unite
Otgiétes for the benefit of the Gros Ventre
tribe of Indians, jointly with others, from

1873{35}()) 1727, inclusive (Rep.f?f?ﬁff?fssl,588,792.50
P- 335) e

hich should be deducted the following
Fri(i::n‘: which are general administrative ex-
penses of the Indian Service of the U. S,
and not properly chargeable to this plaintiff,
to-wit :

Miscellaneous agency expenses...... $1.’;’,g§?411g
Pay of Indian police............ P— 94’696.50
Agency buildings and repairs........ §3’94g’03
Pay of agents........cocooi 3.0
Pay of interpreters.................... ’126.00
Pay of interpreters.................. 47-06
Expenses of surveying and allotting 2’296'50
Pay of judges....ccoooe 8000
Pay of miscellaneous employees....135, s
Suppression of liquor traffic............ .
1Y 339,478.08
otal .
Balance ..o $1,249,314.42
F2 5 £2 & 4 Lo U

These expenditures being made jointly for Fhe dGr(i
Ventre tribe and other Indians, should'be appo.rtl‘one Ra
cording to population. (See population statistics, f te}’f)e
Comp. Gen., pp. 711-712.) The average percer.ltalge o e
Gros Ventre population from 18? 1 to 1927,‘ inc }sze, -
Thirty-one Per Cent (31%), making the credit in favor
the United States, on this account, as follows:

31% of said balance of $1,249,314.42 li/'tre $387,287.47
Ar?oclil‘nt charged dircctly to the Gros V en ----- 68,354.86
ndians ..o

Balance, constituting gratuities or set-offs.. $455,642.33
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Total gratuities or set-offs against this plain-

O o $783,182.50
Disbursements made by the United States for

the benefit of the Nez Perce Indians from

1858 to 1927, inclusive (Rep. Comp. Gen,,

P A92) T $1,366,629.22

From which should be deducted the following
items, which are general administrative ex..
penses of the Indian Service of the U. S,
and not properly chargeable to thig plain-
tiff, to-wit :

Agency buildings and repairs.......... $31,452.67

Expenses of surveying and allotting 52,302.33

Miscellaneous agency expenses....__. 22,593.39

Payofagents.... .~ 55,210.13
Pay of Indian police... . . 37,813.77
Pay of judges..... .. 2,710.71
Pay of interpreters...____. 13,882.96
Pay of miscellaneous employees.... 54,705.27
Suppression of liquor traffic.._ 374.90 _
TOtal o 271,046.13
—_—
Balance oo $1,095,583.09

To which should be added the disbursements
made for the benefit of Joseph’s Band from
1878 to 1912, inclusive (Rep. Comp. Gen,,

P 599) 357,677.89

Total gratuities or set-offs against this plain-
A $1,453,260.98
XXIX.

due the plaintiffs, the Blackfeet, Blood and Pje-
* Indians residing upon the Blackfeet Indian

loss of the Common Hunt-
.......................................... $27,580,800.0Q
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unt of their claim arising under the
Or;;:ci?eating Glacier National Park............ $250,000.00
TOtal e $27,830,800.00

AL o N .

Aga(i)nst which the defendant is entitled tto
.creditt for gratuities or set—offs- amoun- 276459672
INZ 10 e 72
Balance due these plaintiffs._.___._.._._.... $25,066,203.28

There is due the plaintiff, the Gros Verhltre tribe of'In—.

dians residing upon the Fort Belknap Indian Reservation:
f the Common Hunt-

g Crotind e the Common Thunt $10,030,400.00

Against which the defendant is entitled to
credit for gratuities or set-offs amount-

ING FO e
$9,247,217.50

783,182.50

Balance due this plaintiff.......................

There is due jointly to the plaintiffs, th.e‘ Blackf'ee.t, Blood,
Piegan and Gros Ventre tribes of Indians re51d.mg upon
the Blackfeet and Fort Belknap Indian Reservations:

On account of the taking of their lands, con-

sisting of 13,173,350.4 acres................. -$16,466,688.00
On account of the oil and gold extracted from 7 611.253.00
sald 1ands .o 611,

i 3.6 acres
On account of the taking of 2,115,99
under the Executive Order of August 12,

1874 e 2,644,992.00
Total due these plaintiffs jointly.............. $26,722,933.09

There is due the plaintiff, the Nez Perce ‘tribe‘t of Incélar;s
residing upon the Lapwai Indian Reservahﬁon in the Sta+e
of Idaho, and the Colville Indian Reservation in the State

of Washington:
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Totp??l gratuities or set-offs against this plain-
e
Disbursements made by the United States fo; $783.182.50
the benefit of the Nez Perce Indians from
18.389 2to 1927, inclusive (Rep. Comp. Gen.
p- ) e $1,366,629.22

From which should be deducted the following
1tems, which are general administrative ex-
per(;ses of the Indian Service of the U S
and not properly ch is plain-
o ot pr perly chargeable to this plain-

Agency buildings and repairs.......... $31,452.67

h{(penses of surveying and allotting 52 302.33

Miscellaneous agency expenses....._.. 22,593.39

Pay of agents.. 55
S e ,210.
Pay of Indian police........____ 37 8%3(3 ;g
Pay of judges. ... 2,710.71
Pay of interpreters....._ . .. 13,882.96
Pay of miscellaneous employees.... 54’705:27
Suppression of liquor traffic...._ . ,374.90
Total oo 271,046.13
. Bal;mce e O $1,095,583.09
o which should be added the disbur t
made for the benefit of Joseph’s Baifsnflggni
18;2 to 1912, inclusive (Rep. Comp. Gen.,
o 357,677.89
Tott'?‘t! gratuities or set-offs against this plain-
e $1,453,260.98
XXIX.

Thef‘e is due the plaintiffs, the Blackfeet, Blood an& Pie-
gan tribes of Indians residing upon the Blackfeet Indian
Reservation :

013 account of the loss of the Common Hunt- \
ing Ground ..o $27,580,800.00

183
On account of their claim arising under the
act creating Glacier National Park.......... $250,000.00
TOtal e $27,830,800.00
Against which the defendant is entitled to
credit for gratuities or set-offs amount-
INZ 10w 2,764,596.72
Balance due these plaintiffs............... . $25,066,203.28

There is due the plaintiff, the Gros Ventre tribe of In-
dians residing upon the Fort Belknap Indian Reservation:

On account of the loss of the Common Hunt-
$10,030,400.00

ing Ground ...
Against which the defendant is entitled to
credit for gratuities or set-offs amount-

F Y o T
$9,247,217.50

783,182.50

Balance due this plaintiff............

There is due jointly to the plaintiffs, the Blackfeet, Blood,
Piegan and Gros Ventre tribes of Indians residing upon
the Blackfeet and Fort Belknap Indian Reservations:

On account of the taking of their lands, con-
sisting of 13,173,350.4 acres.....cccoeeeeeecne .$16,466,688.00
On account of the oil and gold extracted from

sald 1ands oo 7,611,253.09
On account of the taking of 2,115,993.6 acres

under the Executive Order of August 12,

1874 e 2,644,992.00

Total due these plaintiffs jointly.............. $26,722,933.09

There is due the plaintiff, the Nez Perce tribe of Indians
residing upon the Lapwai Indian Reservation in the State
of Idaho, and the Colville Indian Reservation in the State

of Washington:
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On account of the loss of th
o e Common Hunt-

VAgainst which the defendant is entitled to

credit for gratuities or
e set-offs amount-

Balance due these plaintiffs

XXX.
fee'fh};an:ioun.t found jointly due to the plaintiffs, the Black-
% , Blood, Piegan, and Gros Ventre tribes of Indians should
tribapportilccl).ned between the Blackfeet, Blood, and Piegan
es residing upon the Blackfeet Indi ’ i
the Gros Ventre tribe residi e oo oy 21
: esiding upon the Fort B
dian Reservation, in i o e e
. , in proportion to their respectiv
po%fatlon for the period covered by their I213.i1:;se B
o tgea\;;;age lfégog)ortion in population of these plaintiffs
rs to 1925, inclusive, is 73
Blackfeet, Blood, and Pie tri ine e
t, , gan tribes residing upon the Black-
feet Indian Reservation, and 26.8% for thep GroseVe?;I;e

tribe residing upon the For
. t Belk i .
(Stip., not printed, pp. 27-28.) nap Indian Reservation.

BRIEF

STATEMENT OF THE CASE.

The parties are the Bl
ackfeet, Blood, Pie

. : , , gan and G
I\;'lzntkrF Nations or Tribes of Indians, residing upon Iﬁz
Sta:e ;:;,t 1v;:zlrcllt Fort }?lell;nap Indian Reservations in the

: ana, and the Nez Perce Nati i
Indians, residin i e vatioe 1

, g upon the Lapwai Indian Reservation i
rvati

the State of Idaho, and upon the Colville Indian Resoer;v:?

tion in the State of Washin o
States, Defendant. ington, Plaintiffs, and The United

................................................ $19,660,800.00

.......................................................... 1,453,260.98
........................ $18,207,529.02
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The cause of action arises primarily on account of the
failure of the United States to observe and carry out its
agreements with the plaintiffs under its Treaty with them,
commonly known as the Treaty of the Judith, of October
17, 1855 (11 Stat. L. 657),.in, '

First; its failure to protect from invasion, and conse-
quently preserve the buffalo and other game therein, of a
vast area of territory, comprising 19,044 square miles (R.
p. 132), and Jdefined in Article IIT of said Treaty as the
Common Hunting Ground.

Second; for the value of two large tracts of land in-
cluded in that described in Article IV of said Treaty of
October 17, 1855, title to which was confirmed in the
plaintiffs, the Blackfeet, Blood, Piegan, and Gros Ventre
tribes of Indians, by said Treaty, the taking of which by
the United States was without compensation, and was with-
out their consent, either by subsequent treaty, agreement,
or otherwise, and contrary to law and justice.

Third; because of the act of the defendant under the
Act of Congress approved May 11, 1910, and the regula-
tions thereunder (36 Stat. L. 354), in taking from the
plaintiffs, the Blackfeet, Blood, and Piegan tribes of In-
dians, and depriving them of the right to cut and remove
wood for agency and school purposes and for their personal
use for houses, fences, and all other domestic purposes, and
to hunt and fish therein, of a large tract of land which is
now a part of Clacier National Park, and which rights had
been reserved by said plaintiffs in an agreement with de-
fendant, ratified by the Act of Congress of June 10, 1896
(29 Stat. L. 321).

The plaintiff Indians are now, and were, during the
whole period covered by the claims, tribal Indians, main-
taining tribal relations and wards of the Government. The
United States was, during the period covered by the claims,
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under obligation to protect all these Indians from invasion
of the Common Hunting Ground, defined in Article 111,
certain of them from invasion of their lands defined in
Article IV of said Treaty of October 17, 1855, and to pro-
tect certain of them in the rights reserved in its agreement,
approved by the Act of Congress of June 10, 1896, supra.

The defendant is thereby indebted to all the plaintiff In-
dians for the value of the use of the Common Hunting
Ground for that portion of the term of ninety-nine years
of which they have been deprived of such use; is indebted
to the plaintiffs, the Piegan, Blood, Blackfeet and Gros
Ventre tribes of Indians for the value of those portions of
the lands defined in Article TV of said Treaty of October
17, 1855, taken by it without compensation, and is indebted
to the plaintiffs, the Blackfeet, Blood, and Piegan tribes
of Indians, for the value of the rights reserved to them by
the agreement ratified by the Act of Congress of June 10,
1896, and taken from them under the Act of Congress of
May 11, 1910.

During the period of these claims, the defendant ex-
pended for these plaintiffs large sums of money as gratui-
ties for their support, education and civilization, which,
under the Jurisdictional Act, must be deducted from the
amounts due from the defendant to the respective plaintiffs.

HISTORICAL STATEMENT

In 1855, and for many years prior thereto, the Black-
feet, Blood, Piegan, and Gros Ventre Indians were con-
federated tribes, known as the Blackfeet Nation of Indians,
and claimed and possessed a large tract of country in what
is now the State of Montana, comprising all the basin of
the Missouri river and its tributaries above its junction
with the Milk river; all the basin of the Muscle Shell river
to the west and north of that river; and all of which ex-
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tended west to the main chain of the Rocky Mountains.
This territory can be located by reference to Exhibit A of
the plaintiffs’ petition herein and is that part of said Ex-
hibit indicated by A, B, C, and D.

The Flatheads, Kootenai, and Upper Pend d’Oreille In-
dians resided west of the Rocky Mountains in what is now
the State of Montana, and the Nez Perces resided west of
the Rocky Mountains in what is now the States of Idaho,
Washington, and Oregon. The Indians of all these tribes
depended almost entirely for their subsistence upon the
fruits of the chase, and especially buffalo. There were no
buffalo west of the Rocky Mountains. The southern por-
tion of the Blackfeet territory, lying south of a line drawn
east from Hell Gate Pass, embracing the three forks of the
Missouri river (the Jefferson, Madison and Gallatin rivers)
and extending from the Rocky Mountains east to the Yel-
low Stone river, is the territory known and designated
throughout this case as the “Common Hunting Ground.”
This portion of the territory of the Blackfeet Nation was
especially rich in buffalo and other game, was accessible to
the tribes west of the Rocky Mountains, through Hell Gate,
and other mountain passes, and was constantly invaded by
them for buffalo. These conditions caused almost constant
warfare between the Blackfeet Nation and these western
tribes. (Stip., not printed, p. 11.)

A survey for the construction of the Northern Pacific
railroad across the territory of the Blackfeet Nation to
Oregon was made in 1853. Immigration to the northwest
was increasing each year and this railroad would be a shorter
route to the northwest. These Indian wars were a great
menace to railroad-building and to future immigration and
it became highly desirable to put an end to them. (See
Forty Years by Stuart, Vol. 2, pp. 87-83; Stip., not printed,
pp. 20-21.)
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The Treaty of the Judith of October 17, 1855 (11 Stat.
L. 657), was the result. The confederated Nation of Black-
feet Indians and said tribes west of the Rocky Mountains
were all parties to that treaty with the defendant, the United

States. With the consent of the Blackfeet Nation, includ- -

ing the Gros Ventre tribe, by Article III thereof, the south-
ern portion of the Blackfeet territory was set aside as a
Common Hunting Ground, where the tribes and bands of
Indians parties to the treaty were given equal and uninter-
rupted rights to hunt and fish, graze their animals, procure
meat and dress robes, for a period of ninety-nine years.
The Indians agreed to cease their warfare and the United
States agreed in Article VII of said treaty to protect the
Indians against depredations by white men residing in or
passing through said territory. Article IV of said treaty
confirmed in the Blackfeet Nation, including the Gros
Ventre tribe of Indians, the exclusive title to the remainder
of the Blackfeet territory. The treaty accomplished its
purpose, so far as the defendant, the United States, was con-
cerned. The Indians who were parties to the treaty ceased
their warfare, established peace among themselves, and re-
fused participation in other Indian wars. (See Rep. Com.

Ind. Aff. 1856, including Report of A. Cummings, Supt.,
Stip., not printed, p. 11.)

THE, COMMON HUNTING GROUND
Tar Nxz PErRCE PosITION.

In considering the question of the Common Hunting
Ground, the effect of the unratified treaties, signed at Fort
Hawley on July 13, 1868, with the Gros Ventre, and at Fort
Benton on September 1, 1868, with the Blackfeet, will be-
come involved. However that may be, it must be remem-
bered that the plaintiff, the Nez Perce tribe of Indians, was
not a party to either of said treaties and that so far as they
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are concerned the rights confirmed in them by Article T1I
of the treaty of October 17, 1855, to_ use the Common Hunt(—1
ing Ground for a period of ninety—mn.e years are not affe}fte
by any consideration of said unratified Freatles and have
never been relinquished or ceded by them in any agreement,
stipulation, treaty, or otherwise.

Use of Game in the Common Hunting Ground.

It is apparent from the testimony of numerous witnesses
from among the older members of these Indian tribes, taken
at different times and at points far distant from eflch other,
that their agreement on all essential matters relating to the
condition of buffalo and other game in the Common Hun'f-
ing Ground at the time of the Treaty of Octobe.r 17,.185?,
is of more than passing significance, and' especially is this
true when it is considered that the historical f'ecords' in all
important details confirm the trut‘h of thelr. testimony.
They show that they well knew FhlS cou.ntry, its location,
topography, streams, and boundaries. Ev1d'ent¥y, they mu§t
also have known its game conditions. Citations to their
testimony have already been given in the reque§ts fox: ﬁnd:
ings of fact and will not be repeated here. ThlS. testimony
shows that at the time of the Treaty of the.: Judith the ter-
ritory defined therein as the Common Hunting Ground was
the home of vast herds of buffalo, and othef' game; was
used by these plaintiffs for the purpose of obtaining b?lff?.loi
and other game; was depended upon by them as the principa
source from which they obtained their support and main-
tenance; and that game of every kind was m.uch' more plen-
tiful in that territory than in the home territories of these
Indian tribes. The stipulation filed herein: on. December

15, 1926, on pages 1 to 11, inclusive, describes the buff.alo
and other game conditions in the Common Hunting
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Ground and covers a continuous period from 1810 to 1854,

inclusive. These various writers confirm in a remarkable -

degree the Indian testimony taken in this case. They show
that from the earliest recorded time this country was the
home of vast herds of buffalo; was unsurpassed in its wealth
of beaver, and was used by these Indian tribes throughout
this entire period. The Report of the Commissioner of
Indian Affairs for 1854 (Stip., not printed, p. 11), shows

¢ that this country at that time was unoccupied country, that

is, was not the permanent abiding place of any of these
Indian tribes, but was used by them as a hunting ground,
which accounts for the fact that the supply of buffalo and
other game would be more abundant in this territory than in
the territory in which these tribes permanently resided and
used as their home. In the Life of General Isaac I. Stevens,
Vol. 2, p. 105; History of the American Fur Trade, by
Chittenden, pages 809, 817 (Stip., not printed, pp. 11-13),

it is clearly shown that the Blackfeet and other Indians sub-

sisted almost entirely upon the buffalo; that they used the
skins for their lodges, clothing, beds and bedding, and that
this animal furnished nearly everything that the Indians
used and that the flesh of the buffalo was wholesome, palata-
ble, and was the most universally used of that of any wild
animal. It must be concluded, therefore, from this testi-
mony and from these historical records that the value of
the buffalo to these Indian tribes amounted to the equivalent
to them of their entire support, including food, shelter,

clothing, utensils of every kind, and for purposes of trade
and barter.

Defendant Obligated to Protect Rights of
Plaintiffs in Common Hunting Ground.

In order to arrive at a correct interpretation of the Treaty
of October 17, 1855, upon this subject, the rules of con-
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struction applied to Indian treaties by the courts must‘be
considered. The general policy of construction respecting
Indian treaties recognizes such an interpretation as justice
and reason demand in the light of what is sought to be
accomplished by the treaty. In construing an Indian treaty
it must be borne in mind that the negotiations for the treaty
were conducted on the part of the United States by repre-
sentatives skilled in diplomacy and masters of a written
language; that the treaty is drawn up by them and is in their
own language, while the Indians on the other hand have no
written language and are unfamiliar with the forms of

legal expression, and—

“that the treaty must therefore be construed, not ac-
cording to the technical meaning of its words to learned
lawyers, but in the sense in which they would naturally
be understood by the Indians.” (Jones v. Mechan, 175

U.S. L)

The court will construe a treaty with Indians as that
unlettered people understood it and as justice and reason
demand. Rules of interpretation favorable to the Indian
tribes will be adopted in construing treaties with them.
(U. S. v. Winans, 198 U. S. 371; Blue Jacket v. Johnson
County, Kansas Indians, 5 Wall. 737; Choctow Nation v.
U.5,1190.5. 1.)

If two inferences can be drawn from the language of an
Indian treaty, one of which will support the purpose of the
treaty and the other impair or defeat it, the ambiguity will
be resolved from the standpoint of the Indians and that
inference adopted which will carry out the treaty for the ben-
efit of the Indians. (Winters v. U. S., 207 U. S. 564.)

It must be remembered that all the territory described
in both Article 3 and Article 4 of the Treaty of October
17, 1855, was, at the time of said treaty, and had been for
many years prior thereto, Blackfoot territory and was so
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recognized by the other Indian tribes and by the United
States.

This treaty was negotiated by the United States for a
definite purpose, which is expressed in Article 2 thereof,
viz., to establish peace among the Indian tribes, parties to
the treaty. As heretofore shown, warfare had been oc-
casioned by the invasion of the other Indian tribes of what
is referred to in this case as the “Common Hunting Ground”
for the purpose of hunting buffalo, and which the Black-
foot Nation regarded as a trespass upon their territory.

By Article 3 of said Treaty, the Blackfoot Nation, with-
out relinquishing any of its territory, agreed that the other
Indian tribes. parties to the Treaty, should have equal and
uninterrupted rights with it to hunt, fish, gather fruits, graze
their animals, cure meat and dress robes in the southern
portion of their territory, particularly described, and since
known as the “Common Hunting Ground,” for a period of
ninety-nine years. In order to avert any possible cause
for future trouble between these Indian tribes on account
of jealousy, suspicion, or undue advantage, it was further
agreed in said Article 3 that neither the Indian tribes, par-
ties to said Treaty, nor any other Indians, should be per-
mitted to establish permanent settlements, or in any other
way exercise, during said ninety-nine years, exclusive rights
or privileges within said Common Hunting Ground. It
can not reasonably be said that, if other Indians should
establish permanent settlements in said territory that those
who were parties to this treaty should exercise the right
to eject them. That would mean other Indian wars. The
very object of the Treaty was to put an end to Indian war--
fare and, as nearly as possible, remove all causes for future

Indian warfare. The only reasonable inference that can
be drawn, should a breach of the conditions of the Com-
mon Hunting Ground clause occur, is that the United
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States, which negotiated this Tre:}ty a{ld secur.ed tth:}s;
agreements between the various Indian trlbfas parties dothat
Treaty, should see to it that they were carried c.>ut ;m that
the Indian tribes parties thereto were pro'tected in the r1gt .
confirmed in them by the Treaty. It lell be further note
that Article 3 also provided “that the rights of the westfarn
Indians to a whole or a part of the Comr.non H\ﬁltlni
Ground, derived from occupancy or possesm.on,.sha no
be affected by this Article excepft io far 'as”sald rights may
i by the Treaty of Laramie.

e ::i:??ejf S};id Treaty confirms in the B.lack.foc-)t Na-
tion the remainder of this territory, over whlcl} it is pro-l
vided that “said Nation shall exercise exclusive contro
* %k k .

As a further precaution against any possible cause for
future conflict, Article 5 provided:

“The parties to this treaty, residing west of thetmt?1:::
range of the Rocky Mountains, agree a}nd cons,fer(l1 hat
they will not enter the common hunting-groun ﬁome
any part of the Blacl.doot territory, or I:etllt/}'nuntainé
by any pass in the main range of the.R.oc 1}{ kOPasses
to the north of the Hell Gate or Medmpe oc | e 01;
And they further agree that they va_ll. noth u}r?tl;le—
otherwise disturb the game, when visiting t e
foot territory for trade or social intercourse.

And Article 6 provided:

«“The aforesaid nations and tribes of Indl?.ns, gﬁ;
ties to this treaty, agree anq consent to r}e;mam \1;;1 {0
their own respective countries, excc:?t when %on tgin >

- or from, or whilst hunting upon the commciln uur §e
ground” or when visiting eac’}’l other for the purpo
of trade or social intercourse. ,

It is therefore apparent that the fun'dan?.ental object of1
the treaty was to establish and maintain, in a substantia
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Zz;l tf})lermafxent manner, peace among these Indian tribes
and ! aft thl; w?s considered feasible by reason of the agree-,
ot each of the tribes to refrain fr i
o . 1 om trespassing upon
i :)zutlzrrlto.ry of the other. The principal consideration trl)lat
e satxsfy them. all was the agreement that each should
e _]O)é equaL(I;I and uninterrupted rights in the Common Hunt
g Ground, which, under the evide i i ;
, nce in this case, was
.Sllllfﬁ(.:lent to support and maintain them. It would be highl
i }c:gxcal to conclude after a means had been provided by
which peace could be assured among these Indian tribesy

that no arrangem wa
ent i
: g s also provided to protect such

By Article 7, the Indian tribes parties to the Treaty

agreed that citizens of the United States “may live in and
Ezzsctlm'mol;sted throggh the countries respectively occupied
an aime by them.” It certainly can not be inferred that
is applied only to the lands upon which these Indj
;emded, al.ld that citizens of the United States should lilcl):
; jvz trhe I‘I§'ht to livc:: in Or pass through the Common Hunt-
thit ; }-;)em}r I.‘eaf;spscu;lly is }t;hils true when it is remembered
: y deals with lands of these Indi
which they reside, lands which some of th i, and
also the Blackfoot lands which th . 't vt o
Ind1an§, parties to the Treaty, migﬁi Egzlzzracg;e;?nother
poses 1 common with them for ninety-nine years PI‘u;-
only 1n‘ference .that can reasonably be drawnyis t};at the
::123; dr:spectlvely occupied and claimed by them” wer:
ine ed to cover both the home territories of the Indian
es parties to the Treaty and the Common Hunting

Ground alike. This being true then in order to render said °

;rezgcy practical the Indians would naturally expect the de-
endant to protect the Common Hunting Ground, their
f‘rmctl)pal.Sf)urce of support and maintenance, against, deple-
1on by citizens of the United States whom they had agreed
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might reside in or pass through unmolested. Said Article
7 thus logically makes this provision as follows:

“And the United States is hereby bound to protect
said Indians against depredations and other unlawful
acts which white men residing in or passing through

their country may commit.”

We respectfully submit that in the light of the objects
sought to be accomplished by the treaty, this provision ap-
plies to the Common Hunting Ground and the home terri-
tories of the Indians alike, and would be so understood by
the Indians. The Indians were not doing a futile thing.
The Common Hunting Ground, unless so protected, would
be of no value to them. Yet is was the underlying consid-
eration for which they agreed to the treaty. In Article 11
they acknowledge their dependence on the government of
the United States. Naturally, they would look to that same
government for the protection of rights secured to them by
a treaty to which that government was a party. If there
is any doubt upon this question as to what the Indians un-
derstood, an examination of Article 14 should settle it.

That Article of the Treaty is as follows:

«“The aforesaid nations and tribes of Indians, west
of the Rocky Mountains, parties to this treaty, do
agree, in consideration of the provisions already made
for them in existing treaties, to accept the guarantees
of the peaceful occupation of their hunting-grounds,
east of the Rocky Mountains, and of remuneration for
depredations made by the other tribes pledged to be-
secured to them in this treaty out of the annuities of
said tribes, in full compensation for the concessions
which they, in common with the said tribes, have made
in this treaty.

“The Indians east of the Mountains, parties to this
treaty, likewise recognize and accept the guarantees of
this treaty, in full compensation for the injuries or
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depredations which have been, or may be committed by
the aforesaid tribes, west of the Rocky Mountains.”

It is further submitted that, taking the treaty as a whole,
there was also an implied obligation on the part of the de-
fendant to protect the plaintiffs against the depletion and
destruction by citizens of the United States of the game in
the Common Hunting Ground, which was the principal
consideration for their agreement to the treaty, as well as
their chief source of present and future support and main-
tenance. They would be entitled to receive on that account,
even though the guarantee contained in Article 7 had not
been a part of the treaty.

All expenditures provided by the treaty were to be made
for the benefit of the Indian tribes comprising the Blackfoot
Nation. This, obviously, was for the reason that they were
the only tribes, parties to the treaty, who made any cessions
in the nature of a right of property. These tribes, by the
treaty, made certain cessions of this character to both the
defendant and the other Indian tribes, parties to the treaty.
To the United States they ceded the right of its citizens to
reside in, pass unmolested through their country, to con-
struct roads, establish telegraph lines and military posts,
build houses for agencies, and many other purposes, and to
use such material for these purposes as could be found in
their country. To the other Indians, parties to the treaty,

they granted the right to use certain portions of their coun-
try in common with themselves for hunting, fishing, and
otherwise obtaining the necessaries of life. The defendant,
in Articles 9 and 10 of the treaty, assumed the payment for
these cessions, both for itself and for the Indian tribes who
shared in such cessions. Any other obligations, such as
protection against depredations by white men, subject to
which such cession was made, the Indians would naturally
understand was also to be performed by the defendant, as
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it was the only party to the treaty able to do so, and m1 the
doing not involve these Indians in wars among themselves.

Invasion of the Common Hunting Ground.

The testimony of numerous Indian w.itnesses from am(f)ng
the older members of these Indians 1s t.ha,t shortly é ter
1855 white men began ranching in the territory of the tff)rrlx-
mon Hunting Ground, hunting and dest.roymg the bu a.z
and other game therein for commercial purPoses, a;
poisoning the game for their hides, all of which r?pl {1
decreased the game in said territory, and as a resw.ult of suc
invasion the game was destroyed or run 'out of said coun:cg.
That these invasions and depredations .mcreased so ra.p;e y
that by the year 1858 the game in said count.ry had. ;n
sufficiently destroyed or run out as to render it pract.lc};i };
valueless to these plaintiffs for the purpose for whic \ ;
had been set aside for them by the Tfeaty of October : };
1855; that on account of this condition, much o‘f‘ whicl
was observed by various witnesses in person, 'and in o}tlher
instances reports were brought back to the tribes by t ose
who had been to the country in person, they. founc% that it
was useless for them any further to dePend upon said coun-
try as a hunting ground. Much testimony by these': .w1t-
nesses is to the effect that on various hunting expedltxonhs,
especially by the Nez Perce tribe, .who came through1 8t5§
mountain passes and into this territory, as early as o
this country was devoid of game and they were compe et
to go east of the Yellow Stone river, as far as the p.resenr
site of Billings, Montana, to get buffal.o. :I‘hlS testxm.o?}
is again corroborated by numerous historical :jlut.horltlez
covering the subject. In the Report o f the Corr%mlssmnergo
Indian Affairs for 1858, page 76 (Stip., not printed, p- 18),
it is said:

Merrill G. Burlingame Special Collections Montana Statg University-Bozeman Do Not Duplicate Without Permission




198

“T would beg leave to call the attention of the De-
partment to the treaty of the Judith, making provision
for the education, etc., of the Blackfeet Nation. They
are represented by their agent to be well disposed, and
anxious to carry out their engagements with the Gov-
ernment. It is known that the resources from whence
they hitherto gained a subsistence are being rapidly
exhausted, and it is believed that the time is not far
distant when their only resources for food will be the
products of the soil, * * *,

“The Department is apprised of the frequent com-
plaints, recently made through this Office by the agents,
of intrusion and trespass upon the property of the
Indians. This is a subject of much importance to the
various tribes of this Superintendency, having a gen-
eral disturbing influence, and liable to engender con-
flicts between the Indian and white settlers. It is there-
fore hoped that the means already instituted will be
continued with such auxiliaries as may be necessary
to put a stop to these unjust and illegal practices.”

We find from this report that this condition was recog-
nized as early as 1858 by the Commissioner of Indian Af-
fairs. In the Report of the Commissioner of Indian Af-
fairs for 1860, page 83 (Stip., not printed, p. 19), it will
again be noted that by this time immigration to the north-
west was increasing and the condition was such that it was
felt that very shortly there would be no wild game, and
recommendation is made that an appropriation be had to
purchase cattle to supply the needs of these Indians.

By 1863, and previous thereto, gold had been discovered
in this territory, which occasioned another great influx of
white men, and the development of this country proceeded
so rapidly that by 1864 it was estimated that Alder Gulch
alone contained 14/000 people. The organic act creating
the Territory of Montana, with a territorial government,
was approved May 26, 1864 (13 Stat. L. 85-92), the first
capital being at Bannock, and later at Virginia City, both
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deep in the heart of the Common Hunting Ground. (Stip.,
not printed, pp. 24-26.)

The organic act creating the Territory of Idaho, with a
territorial government, was approved March 3, 1863 (12
Stat. L. 808). This legislation evidently was before Con-
gress in 1862. The settlement of this country to the west
of the Common Hunting Ground had involved the travers-
ing of that country by white people, sufficient in number to
constitute a territory and necessitate a government, in addi-
tion to those who remained and founded the Territory of
Montana. In other words, by 1862 enough white people
had already either gone across or in the going remained in
the Common Hunting Ground to form the basis for two
States. Evidently, by 1862, the settlement of this country
had reached such an important stage that it could not, and
did not, occur overnight. Some reasonable period of time
must have been necessary to reach this development and we
_believe that it is not unreasonable to conclude that such
invasion must have proceeded to such an extent by 1858,
as the Indian witnesses say and as the Report of the Com-
missioner of Indian Affairs indicates, as to result in the
destruction of the game by that time. We notice (Cont.
Hist. Soc. Mont., Vol. 5, p. 130; Stip., not printed, p. 26),
that by 1866 the assessed value of all property, real and
personal, was—

For Madison County.....ccoceoeeeeeeees $1',732,905.00
For Edgerton County.......coememnme 1,326,386.00
For Gallatin County...cocoeeeeeeeceene 444,363.00
For Jefferson County....oerecececrcnens 190,628.52
For Beaverhead County....cooeeececeeces 250,000.00
These counties were all carved out of the Common Hunt-
ing Ground.

The same authority shows 166,340 acres of land under
cultivation; $1,102,574 employed in merchandising, and
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numerous other items, all of which necessarily show that
by 1866 the development and settlement of this countr
had. reachefi such a stage as to have, for a considerablz
period of time previously, destroyed the game therein and

rendered it valuel i i
rend ess as a hunting ground for these plain-

Value of the Common Hunting Ground.

We have heretofore shown that the plaintiff Indians de-
pended almost entirely upon buffalo and other game for their
support and maintenance, and that the value of the Corrln
mon Hunting Ground to them was an amount equal to th—
val.ue of the food, clothing, shelter, beds and bedding. a ;
articles of barter, necessary for their support. We ftibrrr:it
that we have shown that the reasonable average value over
the pe.rlod of these claims, after allowing all proper,com-
mutat{on'for the years not yet expired, of these items of
nec.ess.lty is the sum of $100.00 per year per member of tl(i
plaintiff tribes. This amounts to a little less than thi te
cents per day for all these elements of subsistence Y

In t_he Life of Isaac I. Stevens, Vol. 2, page 165 (Sti
not printed, pp. 11-12), it is shown that in 1855 an averap.,
of about fifteen buffalo are required each year to sub 'gte
clotl'le and house each of these Indians. The United St:lts ’
Natlol?al Museum Report of 1887, pages 439-440 (Sti N,
not printed, p. 18), shows that the buffalo skins were w ;It)h,

an average of $3.50 and that the dressed buffalo robes .
yvo.rth an average of about $8.50. By this same R bort,
it is shown that ‘““The buffalo, for fo—od has an intil')or't’
value about equal to an average Texas bee% or say, $20 151515 '
In Nelson’s Perpetual Loose-Leaf Encycl’opedia ,Vol- 16
page 218 (Supp. Stip., not printed, p. 2), it states "“A r.ati ’
:‘s ihe*allowance for subsistence for one person f(;r one da:D .

The commutation value of the United States Nav};
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ration is thirty cents per day.” In the Report of the Com-
missioner of Indian Affairs, 1866, page 118 (Supp. Stip.,
not printed, p. 2), an estimate of the needs of the Pyramid
Reserve Indians for rations is fixed at forty cents per day -
each. In the Report of the Commissioner of Indian Af-
fairs for 1869, page 246 (Second Supp. Stip., not printed,
p. 2), in considering the question of subsistence for the
Mescalero Apache Indians, it is considered, when averaged,
that the cost of subsistence for these Indians, based on a
full ration of beef and a full ration of other necessities, is
approximately $60.00 per year for each Indian.

In the Problem of Indian Administration, by Meriam
pages 11-12 (Second Supp. Stip., not printed, p. 1), it is
shown that provisions for the diet of Indian children are
grossly inadequate when based on a per capita of eleven
cents per day. On pages 330 and 335, of the same authority,
it is recommended that thirty-five cents a day per child will
probably suffice for its subsistence. It is respectfully sub-
mitted that plaintiffs’ claim of $100.00 per year per capita
for subsistence including all other necessities of simple In-
dian life is fully supported by the evidence in this case.

The population of the plaintiff Indian tribes for 1855
to 1925 is shown on pages 27 and 28 of the Stipulation filed
December 15, 1926. This shows an average population dur-
ing the period covered by the claims of 2,873 persons per
year for the Piegan, Blood and Blackfeet tribes of Indians,
which, at $100.00 per year for support and maintenance for
each member thereof, will amount to $287,300.00 per year,
or a total of $27,580,800.00 for the period of ninety-six
years of which these plaintiffs were deprived of the use of
the Common Hunting Ground.

The average population of the Gros Ventre tribe of In-
dians for this period is 1,049, which, at $100.00 per year for
support and maintenance for each member thereof, will
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amount to $104,900.00 per year, or a total of $10,030,-
400.00.

The average population of the Nez Perce tribe of Indians
for this period was 2,048, which, at $100.00 per year for
support and maintenance for each member thereof, will
amount to $204,800.00, or a total of $19,660,800.00.

Rights in Common Hunting Ground not affected by Un-
ratified Treaties of 1868.

The United States negotiated two treaties, one with the
plaintiff, the Gros Ventre tribe of Indians at Fort Hawley
on July 13, 1868, and the other with the plaintiffs, the Pie-
gan, Blood and Blackfeet tribes of Indians at Fort Benton
on September 1, 1868. (R. pp. 144, 148.)

The plaintiffs insist that said treaties were not binding
upon them and never became effective, but that question will
be discussed later in this brief.

So far as the subject under discussion is concerned, it is
our contention that said treaties, valid or invalid, were not
intended to operate, and did not operate, as a relinquishmen;c
by any of the parties thereto of their rights in the Common
Hunting Ground. Upon the question of construing the in-
tent of said unratified treaties, it must be remembered that
the Nez Perce and Flathead Indians were also parties to
the treaty of October 17, 1855; Article III thereof con-
firmed in them their right to the use of the Common Hunt-
ing Ground. Neither of these tribes were parties to either
of said unratified treaties of 1868 and neither of these

tribes parties to said treaty of October 17 , 1855, have ever
relinquished, ceded or released any of their rights there-
under. Evidently, had it been the intention of the parties
to the treaties of 1868 to relinquish the rights in the Com-
mon Hunting Ground, then the other Indian tribes parties
to said treaty of October 17, 1855, would have been made
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parties either to the unratified treaties of 1868 or to sep-
arate treaties or agreements relative theret?.
Article IIT of both said unratified treaties of 1868 pro-

vided :

“We, * * * , do hereby cede and relinquish to the
United States all the lands now, or at any time hgreu
tofore, claimed or possessed by them wherever situ-

said lands being more particularly described in
?}txzd‘éhird and fourth irticles of a treaty made between
the United States and the said Blackfeet Natlon;’ and -
other tribes of Indians, dated October 17, 1855,” ex-
cepting certain lands.

It will be remembered that at the time of t%le tre.aty of
October 17, 1855, the Blackfeet Nation of Indians, 1nc‘1u(.i-
ing the Gros Ventre tribe, claimed and pos§essed as t‘helr
territory and as their land not only the terrl.tory descr%bed
in Article TV of said treaty, but also the territory dfescn.bed
in Article III thereof, and that by said treaty no relinquish-
ment or cession of any of said lands was made by the Black-
feet Nation of Indians, and the only cession made by thfam
was that they agreed that the Nez Perce., and ot}'ler Indla:n
tribes living west of the Rocky Mountalfls, parties to said
treaty, should have equal privileges }mth t!nemselves .of
hunting, fishing, gathering fruit, grazing amrflals, curing
meat and dressing robes, in the southern portion of their
lands, known in this case as the Common Hunting Ground.

The plain and simple language of this treaty lea?res tl}e
Blackfeet Nation of Indians and the Gros Ventre tribe §t111
the owners of the land known as the Common H.untmg
Ground, and the same as the land described in Article IV
of said treaty, with the exception of this 'right of usufruct
by the other Indian tribes parties to sald. treaty. When

this is considered, and especially in the light of th.e fact
that no reference was made to the hunting rights in the
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Common Hunting Ground in either of said unratified
t}“eaties of 1868, and the other Indian tribes were not par-
ties thereto, it is evident when all three treaties are con-
sidered together that the Blackfeet Nation, including the
Gros Ventre tribe of Indians, were only attempting to cede
their interest in the lands and not their rights to use the
Common Hunting Ground.

.Futhermore, all the evidence in this case, including the
historical references, shows that long before 1868 the game
had been destroyed or driven out of the Common Hunting
Ground, the invasion was complete, and all damage that
ever could be suffered by these plaintiffs had occurred before
that time. Their claim on this account was as complete
by 1868 as it is today. The United States was familiar
with these facts and these conditions as fully as the Indians.
Yet, we find no language in either of said unratified treaties
of '1868 that in any manner undertakes to relinquish these
claims of the plaintiffs on this account. Evidently, from
jche.: plain language of the treaties, when the conditions ex-
fstmg at the time are considered, the language used shows
1t was not intended by either party as a relinquishment of
any claims on account of the loss of the Common Hunting
Ground.

It is, therefore, respectfully submitted that no matter
what construction may be placed on the unratified treaties
of 1868 it could in no way affect the rights of any of these

plaintiffs, secured to them by Article III of the t
October 17, 1855. o e freaty of

LANDS DESCRIBED IN 1868 TREATIES TAKEN
BY DEFENDANT WITHOUT COMPENSATION.

Article IV of the treaty of October 17, 1855 (11 Stat.
L. 6:57 ), confirmed in the Blackfoot Nation of Indians, in-
cluding the Gros Ventre tribe of Indians, title to a tract
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of country located in what is now the State of Montana,

and described as follows: .

“the tract of country lying within the lines drawn
from Hell Gate or Medicine Rock Passes, in an east-
erly direction, to the nearest source of the Muscle
Shell River, thence down said river to its mouth, thence
down the channel of the Missouri River to the mquth
of Milk River, thence due north to the forty-ninth
parallel, thence due west on said parallel to the main
range of the Rocky Mountains, and t‘hgnce”southerly
along said range to the place of beginning.

These plaintiffs, the Blackfeet, Blood, Pieg.an and Gros
Ventre tribes of Indians, have been deprived by the
defendant of all that portion of the lands last above.de-
scribed, which was proposed to be ceded by the unratified
treaties of 1868, without compensation therefor. .

The Report of the Interior Department, qated April 12,
1927, and accompanying map, shows that this tract of land
consists of 13,173,350.40 acres. (Reps. Int. Dept. dated
June 11, 1926, R. p. 132, and April 12, 1927, R. p. 130, and
accompanying maps; Act of April 15, 1874, 18 Stat. L. 28.)

Value of this Tract.

The Report of the Interior Department, date(.l April 12,
1927, and accompanying map, shows that all said land has
been sold, or otherwise disposed of by the defendant, and
for said land so sold the defendant received from $1.25 to
$2.50 per acre.

It is the contention of these plaintiffs that, under such
circumstances, the value of the land taken should be fixed
at $1.25 per acre, as provided by the general lan.d laws and
the preemption and desert land laws of the United States.

The Act of April 24, 1820 (3 Stat. L. 566), provides:

“That from and after the first day of July next the
price at which the public lands shall be offered for sale

shall be $1.25 an acre.”
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The Act of May 20, 1862 (12 Stat. L. 392), provides:

“Sec. 2289. Every person who is the head of a
family, or who has arrived at the age of twenty-one
years, and is a citizen, * * * shall be entitled to enter
one quarter-section, or less quantity of unappropriated
public lands upon which such person may have filed a
preemption claim, or which may, at the time the appli-
cation is made, be subject to preemption, at one dollar
and twenty-five cents, or less, per acre.”

The Act of March 2, 1889 (25 Stat. L. 854), provides:

‘“T'he price at which public lands are offered for sale
shall be one dollar and twenty-five cents per acre and
that at every public sale the highest bidder who makes
payment as provided in the preceding section shall be
the purchaser, but no land shall be sold either at public
or private sale for a less price than one dollar and
twenty-five cents per acre.”

The Desert Land Act, approved March 3, 1877 (19 Stat.
L. 377), likewise provides for the sale of desert lands at
$1.25 per acre. ’

The Act of June 3, 1878 (20 Stat. L. 89), commonly
known as the Timber and Stone Act, amended by the Act
of August 4, 1892 (27 Stat. L. 348), fixes the sale price
of public timber and stone lands at $2.50 per acre.

In United States v. Blackfeather (155 U. S. 180), it was
held that in the absence of any proof of the actual value of
the Indian lands involved in that case there would seem to
be no method of determination except by taking the price at
which public lands were subject to be sold at private sale,
namely, $1.25 per acre.

It is, therefore, respectfully submitted that the p]amtlffs,
the Blackfeet, Blood, Piegan and Gros Ventre tribes of In-
dians, are entitled to recover from the defendant for said
13,173,350.40 acres at the rate of $1.25 per acre, or a total
of $16,466,688.00.
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Value of Gold and OQil Extracted from Said Tract.

The deposition of L. S. Ropes, taken at Helena, Montana,
and Exhibit 2, attached thereto (R. pp. 40 to 44, inc.), shows
that there has been extracted and mined from said land gold
to the gross value of $67,147,000.00. These plaintiffs con-
tend that the reasonable value of the royalties thereon is
10% of said gross amount, or $6,714,700.00. (Regulations
covering the leasing of Tribal lands for mining purposes,
approved June 28, 1916, Section 17, p. 3; Second Supp.
Stip., not printed, p. 3.)

The deposition of D. R. Sloan, taken at Helena, Montana
and Exhibit 1, attached thereto, shows that there has been
extracted from said lands oil to the gross value of $7,172,~
434.78. 'These plaintiffs contend that the reasonable value
of the royalties thereon is 1214 % of the gross value there-
of, or $896,553.09. (Regulations covering the leasing of
Tribal lands for mining purposes, approved June 28, 1916,
Section 20, p. 3; Second Supp. Stip., not printed, p. 3.)

The Unratified Treaties of 1868 Not Valid.

As has been shown Article IV of the treaty of October
17, 1855, confirmed in the Blackfeet Nntion of Indians,
including the Gros Ventre tribe of Indians, title to what is
referred to in this case as the Blackfeet lands. Thereafter,
the defendant negotiated a treaty with the Gros Ventre tribe
of Indians, signed at Fort Hawley on July 13, 1868, and
one with the Piegan, Blood and Black{feet tribes of Indians,
signed at Fort Benton on September 1, 1868. Both of said
treaties provided in Article III thereof—

“We, * * * * _ do hereby cede and relinquish to
the United States all the lands now or at any time here-
tofore claimed or possessed by them, wherever situated,
said lands being more particularly described in the third
and fourth articles of a treaty made between the United
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States and said Blackfeet Nation, and other tribes of
Indians, dated October 17, 1855, except all that portion
of country described as follows * Kk

Each of said treaties stipulated in Article XI thereof—

“This treaty shall be obligatory upon the contracting
parties whenever the same shall be ratified by the Presi-
dent and Senate of the United States, and shall con-
tinue in force for twenty years from and after said date
unless sooner violated and broken by said Indians.”

Neither of said treaties has ever been ratified by the Presi-
dent and Senate of the United States, as provided in Article
XTI thereof. (Kapp. Indian Laws and Treaties, Vol. 3, pp.
705-8; Vol. 4, pp. 1138-1142.)

Both said treaties in Article VIII thereof provided that
the payments therein agreed to be made by the United
States for said Indian tribes should be in annual installments
for twenty years “after the ratification of this treaty by the
President and Senate of the United States.” It should be
noted here that neither of these treaties is contained in the
Statutes at Large, or in the defendant’s compilation of all
the treaties between the United States and the Indian T'ribes,
which were in force as laws when this compilation was
prepared under the authority of the Act of Congress of
March 3, 1873 (17 Stat. L. 579). It is, therefore, appar-
ent that neither of said treaties has been regarded by the
defendant as valid and binding upon the contracting parties
thereto.

It is also apparent from the plain language of both said
treaties that neither could have any force or effect, or be-
come operative to bind either party thereto, until they were
ratified by the President and Senate of the United States.
Said treaties have never been ratified by the President and
Senate of the United States, and we respectfully submit
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can, therefore, have no force or effect to divest these plain-
tiffs of their title to this land, which was vested in them by
Article IV of the Treaty of October 17, 1855. (11 Stat. L.
657.)

The question of the effect, if any, upon an Indian tribe of
an unratified treaty, such as we have under consideration,
was considered in the case of Isaac H. Bush v. The United
States and the Klickatat Indians (29 Ct. Cls. 144). In that
case the treaty was subsequently ratified and the question
arose as to the effect of a treaty between its date and the
date of its ratification, relative to a depredation which had
been committed during that interval. The treaty provided
that it should become obligatory “as soon as the same shall
be ratified by the President and Senate of the United States.”
In considering the status of the treaty during this interval
and before its ratification, the court said, on page 147:

“T'he Indians and the United States, like all other
independent contractors, may agree by the terms of
their contract when it shall take effect, and courts will
enforce that provision in dealing with the rights and
obligations of the parties.

“As between nations, treaties operating upon purely
national rights operate from the date of signing, in the
absence of a provision to the contrary. * * * But a
different rule prevails where the treaty operates on
individual rights. The principle of relation does not
apply to rights of this character, which were vested
before the treaty was ratified.”

Upon this line of reasoning the court, in that case, held
that the treaty did not become operative until its ratification
by the President and Senate of the United States. We re-
spectfully submit that that case is identical in principle with
the issue involved in the instant case, and that said unrati-
fied treaties of 1868 never became operative and can in no
way affect the rights of the plaintiffs relative to their claims
here in question.
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In the case of Moore v. The United States and the Sioux
and Cheyennes (32 Ct. Cls. 593), it was held that where a
treaty with a tribe of Indians, though not formally ratified,
was acted upon by Congress and appropriations were made
to carry it into effect, and its benefits accepted by the In-
dians, that the parties to said treaty could not be heard to
deny the validity of the treaty in respect to satisfaction for
wrongs committed by them upon citizens of the United
States.

In that case, the treaty under consideration contained no
provision to the effect that it should not become operative
on the parties thereto until it was ratified by the President
and Senate of the United States, as in the case of Bush v.
United States, supra, or as in the case at bar. The question
here was not considered or determined by the court in the
Moore case. It will furthermore be noted that the treaty
under consideration in that case, when it came up for rati-
fication in the Senate, was modified, assented to by the Sen-
ate as modified, and sent back to the tribes for their con-
currence, and the defendant, the Sioux Indians, consented
to the modification.

In this connection, it will be remembered that in our re-
quest for findings of fact No. XIX, we have pointed out
that all amounts expended by the United States from 1871
to 1888, as shown by the Report of the Comptroller General,
page 545 for the Blackfeet Indians, and pages 266 to 272
for the Gros Ventre tribe of Indians, were, in effect, gratui-
ties and were not paid to or accepted by the Indians as in
conformity with said treaties. An examination of the Acts

of Congress making appropriations for these years, set forth

in said request No. XIX, will show that these appropria-
tions were not made in fulfillment of treaty stipulations
with the plaintiff Indians, but were expressly made for the
support of these plaintiffs or for their support, education,
and civilization.

211

We respectfully submit that the case of Moore v. United
States and the Sioux and Cheyenne Indians, supra, there-
fore, does not come within the issues in the case at bar upon
this question; is in no manner in conflict with the case of
Bush v. United States and the Klickatat Indians, supra,
and that the case at bar is governed by the principles laid
down in Bush v. United States and the Klickatat Indians.

THE TETON-MARIAS LAND ALSO TAKEN BY
DEFENDANT WITHOUT COMPENSATION.

In considering the effect, if any, upon the plaintiffs of
the unratified treaties of 1868, attention is called to Article
ITI of said treaties, proposing to cede to the United States
certain lands,

“* * * except all that portion of country described
as follows, namely; commencing at a point where the
parallel of forty-eight degrees north latitude intersects
the dividing ridge of the main chain of the Rocky
Mountains, thence in an easterly direction to the near-
est source of the Teton river, thence down said river
to its junction with the Marias river; thence down the
Marias to its junction with the Missouri river, thence
down the Missouri river to the mouth of Milk river,
thence due north to the forty-ninth parallel of north
latitude, thence west on said parallel to the main range
of the Rocky Mountains, thence southerly along said
range to the place of beginning; * * * )”

The Teton-Marias tract of land was not even proposed
to be ceded or relinquished by these plaintiffs in either of
said unratified treaties of 1868.

The Act of Congress, approved May 1, 1888 (25 Stat. L.
113), ratified an agreement with these plaintiffs by which
they ceded a portion of their lands, which was included in
the tract of land described in the Act of April 15, 1874 (18
Stat. L. 28), as follows:
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“Commencing at the northwest corner of the Ter-
ritory of Dakota, being the intersection of the forty-
ninth parallel of north latitude and the one hundred
and fourth meridian of west longitude; thence south
to the south bank of the Missouri river; thence up and
along the south bank of said river; to a point opposite
the mouth of the Maria’s river; thence along the main
channel of the Maria’s river to Birch Creek; thence up
the main channel of Birch Creek to its source; thence
west to the summit of the main chain of the Rocky
Mountains; thence along the summit of the Rocky
Mountains to the northern boundary of Montana;
thence along said northern boundary to the place of
beginning.”

It is therefore apparent that of the lands, title to which
was confirmed in the plaintiffs, the Piegan, Blood, Black-
feet and Gros Ventre tribes of Indians by Article IV of the

treaty of October 17, 1855 (11 Stat. L. 657), the following
described territory, to-wit:

Commencing at the point of junction of the Teton
and Marias Rivers; thence up the main channel of the
Marias River to Birch Creek; thence along the main
channel of Birch Creek to its source; thence west to
the main chain of the Rocky Mountains; thence south
along the main chain of the Rocky Mountains to a
point where the parallel of forty-eight degrees of north
latitude intersects the dividing ridge of the main chain
of the Rocky Mountains; thence in an easterly direc-
tion along said parallel to the nearest source of the
Teton River; thence down said river to the point of
beginning,

was not embraced in either the unratified treaties of 1868
or the agreement approved by the Act of May 1, 1888, and
said last described tract of land has never been ceded or
attempted to be ceded by these plaintiffs by any treaty,
agreement, or otherwise.

The claim of the plaintiffs, the Piegan, Blood, Blackfeet
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and Gros Ventre tribes of Indians, relative to this tract of
land, is therefore not affected by any consideration of the
validity or invalidity of the treaties of 1868.

Reference to the map, Exhibit C, attached to plaintiffs’
petition, will aid in determining the boundaries to this tract
of land. These plaintiffs have been deprived by the de-
fendant of all said lands by an Executive Order, made by
the President of the United States on August 19, 1874,
which purported to restore to the public domain a part of
the territory title to which was confirmed in them by the
treaty of October 17, 1855, and which Executive Order
included the lands last above described. This act of the
President was not based upon the authority of any act of
Congress, or upon any treaty stipulation or agreement at
any time entered into by these plaintiffs. This tract of
land consists of 2,115,993.6 acres (R. p. 130). Plaintiffs
contend that they are entitled to recover for the value of
this land at the rate of $1.25 per care, or a total of $2,644,-
922.00. We have heretofore considered the question of the
value of other lands of these plaintiffs taken by the defen-
dant and that discussion is equally applicable to the value
of this tract of land.

GLACIER NATIONAL PARK CLAIM.

A portion of the territory, title to which was confirmed
in the Blackfeet, Piegan, Blood and Gros Ventre tribes of
Indians by Article IV of the treaty of October 17, 1855,
was located in what is now Glacier National Park. The
Gros Ventre tribe by agreement confirmed by Act of May
1, 1888, had relinquished to the Blackfeet tribe all their
claim to this portion of the lands.. The plaintiffs, the
Blackfeet, Blood, and Piegan tribes, by an agreement en-
tered into with the defendant and ratified by the Act of
June 10, 1896 (29 Stat. L. 321), in Article I thereof, con-
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veyed such territory to the defendant. A description of
the territory so conveyed may be found in Article I of said
agreement. This conveyance was made subject to the fol-
lowing reservations:

“Provided, That said Indians shall have, and do
hereby reserve to themselves, the right to go upon any
portion of the lands hereby conveyed so long as the
same shall remain public lands of the United States,
and to cut and remove therefrom wood and timber for
agency and school purposes, and for their personal
uses for houses, fences, and all other domestic pur-
poses; And provided further, That the said Indians
hereby reserve and retain the right to hunt upon said
lands and to fish in the streams thereof so long as the
same shall remain public lands of the United States
under and in accordance with the provisions of the
game and fish laws of the State of Montana.”

By the Act of Congress, approved May 11, 1910, en-
titled, “An Act to establish the Glacier National Park in
the Rocky Mountains south of the international boundary
line in the State of Montana, and for other purposes” (36
Stat. L. 354), a portion of the territory so ceded and on
which these plaintiffs had reserved said rights was dedi-
cated as a public park, said Act providing—

“x * * i5 hereby reserved and withdrawn from
settlement, occupancy, or disposal under the laws of
the United States, and dedicated and set apart as a
public park or pleasure ground for the benefit and
enjoyment of the people of the United States under
the name of “T'he Glacier National Park’; and all per-
sons who shall locate or settle upon or occupy the
same, or any part thereof, except as hereinafter pro-
vided, shall be considered trespassers and removed
therefrom.”

Said Act further provided that the Secretary of the
Interior—
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“may also sell and permit the removal of such
matured or dead or down timber as he may deem nec-
essary or advisable for the protection and improvement
of the park.”

Said Act further provided:

“Sec. 2. That said park shall be under the exclusive
control of the Secretary of the Interior, whose duty it
shall be, as soon as practicable, to make and publish
such rules and regulations not inconsistent with the
laws of the United States as he may deem necessary
or proper for the care, protection, management, and
improvement of the same, which regulations shall pro-
vide for the preservation of the park in a state of
nature so far as is consistent with the purposes of this
Act, and for the care and protection of the fish and
game within the boundaries thereof.”

This Act was not passed pursuant to any agreement with
these plaintiffs relinquishing said rights so reserved by
them. These rights so reserved have never been ceded or
relinquished by them. The Act, and the regulations in pur-
suance thereof, in fact and upon their face, have operated,
and of necessity must operate, to so restrict these plaintiffs
in the rights so reserved by them as to deprive them of all
said rights without their consent and without compensa-
tion therefor.

These rights, we submit, as shown by the evidence cited
in our request for findings of fact No. XXVI, are reason-
ably worth the sum of $250,000.00. While not used by all
the members of the tribe, yet this territory was used by those
members living nearby. They obtained their fire wood, and
material for building houses, fences and corrals from this
territory; they hunted and fished therein to the extent of
approximately one hundred and fifty hunters per year, who
would probably represent in all, with their families, about
seven hundred and fifty persons. The territory abounded
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in deer, antelope, goats, mountain sheep, and other game,
and the streams therein were abundantly stocked with fish.

SET-OFFS.

The Jursidictional Act under which this cause is brought
gives the defendant the right to interpose “any legal or
equitable defenses, set-offs or counterclaims, including
gratuities, which the United States may have against the
said Nations or tribes.”

In determining the amount of these set-offs, we have not
considered any expenditures made by the United States in
pursuance of treaties or agreements, other than those under
the treaty of October 17, 1855, because such expenditures
could not come within the issues in this case, unless they
were in excess of the amounts therein agreed to be paid by
the United States. An examination of all such treaties and
agreements in connection with the Report of the Comp-
troller General, filed herein, discloses that no such exces-
sive payments have been made.

Our XXVIIth requested finding of fact considers expen-
ditures made by the defendant for the benefit of the plain-
tiffs, the Piegan, Blood, Blackfeet and Gros Ventre tribes
of Indians, under the treaty of October 17, 1855 (Rep.
Comp. Gen., p. 39).

Plaintiffs submit that by Articles IX and X of said
treaty, the defendant agreed to expend for these plaintiffs
a total of $500,000.00, and that no expenditures made by
the defendant for the benefit of these plaintiffs can be con-

sidered or taken as set-offs or gratuities until the defendant -

has first expended for them the full amount of $500,000.00,
as provided in said treaty. After deducting all items con-
sisting of administrative expenses of the Indian Service
of the United States as shown on page 39 of the Report

of the Comptroller General, there is a balance of $202,-
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153.62 still left unexpended of the $500,000.00 agreed to
be paid by defendant under said treaty. This amount, we
submit, should be deducted from the amounts shown by
the Report of the Comptroller General as charged against
these plaintiffs, either as gratuities or under other than
treaty stipulations. Article IX of said treaty of October
17, 1855, provides: ‘

“k % * The United States agrees to expend, an-
nually for the Piegan, Blood, Blackfoot, and Gros
Ver_ltre tribes of Indians, constituting the Blackfoot
nation, in addition to the goods and provisions dis-
tributed at the time of signing this treaty, $20,000 an-
nually, for ten years, to be expended in such useful
goods and provisions, and other articles, as the Presi-
dent at his discretion may from time to time deter-
mine; * * * provided, however, that if in the judg-
ment of' the President and Senate, this amount be
‘deemed insufficient it may be increased not to exceed
the sum of $35,000 per year.”

Article X of said treaty of October 17, 1855, provides:

“The United States further agrees to expend an-
nually for the benefit of the aforesaid tribes of the
Blackfoot nation, a sum not exceeding $15,000 annu-
ally, for ten years, in establishing and instructing them
in agricultural and mechanical pursuits, and in edu-
cating their children and in any other respect promot-
ing their civilization and christianization.”

It seems clear that under the plain language of this
treaty purely administrative expenses of the Indian Service
of the United States cannot be properly charged to these
plaintiffs.

- In all other accounts considered in our request for find-
ing of fact No. XXVIII, covering expenditures made by
the United States for the benefit of all the plaintiffs under
other than treaty stipulations, we have likewise deducted
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numerous items which are set forth in detail in our said
request for findings of fact. All these items so deducted,
we respectfully submit, upon their face, show that they are
also general administrative expenses of the Indian Service
of the United States and, therefore, not properly chargeable
against these plaintiffs as set-offs or gratuities.

CONCLUSION

In conclusion it is respectfully submitted that, in con-
sideration of the foregoing, plaintiffs are entitled to judg-
ment against the defendant in the full amount of $68,707,-
363.47, to be apportioned among them in accordance with
their respective interests as disclosed by the findings herein.

Respectfully submitted,

SERVEN, Jovck & Barrow, and JouN G. CARTER,
Attorneys for Plaintiffs.
Guy PAT1EN,
Jorn W. SmrrH,
Of Counsel.
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