CHARLES L. MC NARY, OREQG., CHAIRMAN
QEORGE W. NORRIS, NEBR. ELLISON D, SMITH, 8. Co

ARTHUR CAPPER, KANS. JOSEPH E. RANSDELL, LA
PETER NORBECK, 8. DAK. JOHN B. KENDRICK, WYO.
LYNN J. FRAZIER, N. DAK. . THOMAS HEFLIN, ALA. . .
ARTHUR R. GOULD, ME. THADDEUS H. CARAWAY, ARK. glc { b &{ f & {
BRONSON CUTTING, N, MEX,  EARLE B. MAYFIELD, TEX. Nie XiCS ernare

BURTON K., WHEELER, MONT.

ELMER THOMAS. OKLA.

* COMMITTEE ON

HENRIK SHIPSTEAD, MINN.
AGRICULTURE AND FORESTRY

H. K. KIEFER, CLERK

May 2, lQSO.{W/

A, R. Serven,
Attorney at Llaw,
Kellogg Building,
Washington, D. C.

My dear Mr. Serven:

I have your letter of 4April 30th
and wish to thank you for your offer to draft a report
on S, 872 for me, I however, have already submitted the
report of the Committee on it and am sending you a copy
herewith, You may be assured that I shall do my best
to get it passed through the Senate this session.

With best wishes, I am

CodeZ} yoMrs,

(encl.)
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¥ay 3, 190 .

. Hon, Burton ¥. Wheeler, ’ : | E
‘ Senate 0ffice Building, ‘ : 3
Washington, D. C. ‘

Deay Senator Wheeloer:s

We are i1 receipt of your good letter of .
the 2nd, advising that you had already drafted .
_your report on 5,872 and enclosing eopy of sams,
“for which we thank yows

Assuring you of our keen appreoiation of
your wmany cdourtesies in this and other matters, I
allly »

Sincerely yours,

R . . - ~
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UNITED STATES
DEPARTMENT OF THE INTERIOR

" INDIAN FIELD SERVICE

Febet oy T2 2 8188] -
Browning, lMontana

The Secretary of the Interior,
Washington, D. C.

Sir:

We, the undersigned and members of the business council
of the Blackfeet Tribe of Indians, residing in and upon the
Blackfeet Indiasn Reservation, in the State of Montana, hereby
impower, authorize, Jeseph Brown, Robert J. Hamilton, and

- Richard Grant; elected and instructed as delegates by the
said business council under date as first above written, and
they are hereby directed to proceed at the expense of the
tribe to Washington, D. C., to represent and act for the
aforesaid tribe of Indians in all matters of legislation
which sre necessary to promote the interests and welfare of
the tribe towsrd independent and self-supporting citizenship;
and to appear before the Committees of Congress, the various
departments, and Courts which have anything to- d0 with Indian
affairs, to advocate, prosecute, =nd worxz for the following
matters, to-wit: '

1st. To urge speedy trial, determination and sdjudication of
Pifty-five Treaty Claim now pending in the Court of Claims.

ond. 4 bille--8. B386--introduced on December 15, by request
of the Department, which bill, if enacted, will reimpose re-
strictions on any land included in such patents, where such
1and has not been sold by a vatentee and is free from mortgage.

Zprd. A bill--H. R. 13569--providing for vensions for Indians
in 0ld age.
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4th. We resvectfully request an sppropristion out of zny moneys in
the Treasury not otherwise appropriated, the sum of 3150,000.00 for
the construction and improvement of the roads rumning from Two Medicine
River to Heart Butte where a subasgency and postoffice are maintained,
a distance of 16% miles, from Heart Butte to Glacier Park Station, =
distance of 175 miles, and from Browning through John Jren’s ranch
to Cengdign Line, & distance of 35 miles.

5th. Such an gppropristion to be availsble until expended, for the
survey, ilmprovement, construction and maintenance of Indian reservation
roads not eligible to Government sid under the Federasl Highway Act
and for which no other appropristion is aveilable, under such rules and
reguls tions as may be prescribed by the Secretary of the Interior.

6th. We also respectfully request that the Secretary of the Interior be
authorized, empowered, snd directed to pay to the public schools of

the State of Montana the sum of sixty cents per day for each day

that Indien children enrolled in such school for the tuition of

Indian children, under such rules and regulations as the Secretary

of the Interior may prescribe, but formal contracts should not be
required for complisnce with Section 3744 of the Revised Ststutes, for
payment of tuition of Indian children in public schools. The gsum of
$300,000.00 will be necessary to meet the educational requirements,

we therefore respectfully ask for the above sum.

7th. That the sppropristion of $25,000.00 made in 1922 for the
purpose of constructing a Highway through Blackfeet Indian reservation
to connect the Highway from Yellowstone National with Glacler Natlonal
Perk. The szid sum of $25,000.00 was expended in constructiocn of
"seratch work grade™, but in & year or so, ths saild "scratch work
grade™ was displaced by mother road running parallel.
8th.

Now then, the aforesaid Blackfeet Tribe of Indians were in no
way responsible for the expenditure of the said sum of $325,000.00
and was not requested by the Rlackfeet Indi:uns, who desire that the
compulsory indebtedness be cancelled and relieve the Tribe of such
an involuntary debt. The sum of $25,000.00 was asked for bty the
Browning Commercisl Club and was so0 appropriated by Congress in 1922
(S. 2327) Public, No. 519.

9th. We respectfully recuest that a delegation of five be rermitted to
visit washington, D. C., at the expense of the Blackfeet Tribe of
Indians for the purpose of looking after all metters of legislation
affecting the interests and welfare of our tribe, to appeer vefore

the Committees of Congress and various Departments having to do with
Indisn affairs.

10th. It is vproposed that the Indisn Police be authorized, empowered,
and directed to use whatever sutomobiles they may apture in performence
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of their duties in conformity with the vrovisions of Prohibditicn

Lews, but not surrender same to Prohibitior igents. Uhatever cars may
be captured should be either sold by the Indian service and nroceeds
deposited at Blackfeet Agency to the credit of the Liquor traffic sup-
pression upon this reservation. )

11th. e respectfully request that the Secretary cf ilhe Interior of

the United States be authorized and directed %o build an Indian Hospital
and to furnish necessary ecquipment with fifty bpeds, cottages for a }
Thysician, nurses, asnd other purroses, tc be locailed at Blackieet

Agency Bosrding School, Montana, at a total cost not to exceed $250,000.0C
which sum should be appropristed. Such an institution is absolutely
necessary in the conservation of Health among our people.

12th. The matter of payment for outside hospital bills 1s ons that

has been carefully gone over by the Tribal Council, has been recom=-
mended repestedly by them and is & need on this reservation that

cannot be denied. The Government is not in & position with its owm
meiical personnal end e uipment to verform msjor operations. Many of
our Indisn people are suffering with silments that only outside
hospitalization and outside services cen relieve. On the other hand

if this service is not rendered to them they have little or no chance of

recovery from sicknesses 0f this nature.

1%th. The Tribal Council has repeatedly requested that sufficient funds
be allowed the Superintendent of the Blackfeet Reservation to meet this
kind of emergency expenditures for our Indian people. The cmount
necessary is not less than $10,000.00, & year Ior at least three or

four years until such chronic cases can e clesned up.

14th. There is outsterding now = large number of bill: of this

kxind sgainst individusl Indisns where no action has been taken by the
Department to settle them. The Indians concerned are vithout funds

and en Indisn verson is fast loging his credit in going to s hospital

off the reservation to get an overation performed even though such an
operation might save his life. Immediaste action chould be taken in regard
to this. Not only in the matter of vpaying up the zcecounts that are due
but in taking care of current expenses of this nature.

15th. The following resolutions were gdopted b, the Tribal Business
Gouncil under daste of Nov. 4, 1930, vhich we decire to csll to your
attention at this time:

"inereas, Lands have been taken away trom the Blackfeet Tribe
of Indi-=ns witkout compensation and without due process of Laws,
end, Whereas, ssaild actions of the Depvartment gf the Inte?qu are
arbitrary, confiscatory and, Jhereac Weaﬁeem 1? prgger, just in§ .
right that those lands SO reserved for Reservolr S1Le aiound.uowe? Ot'ﬁ
Mary's Lake be reconveyed to the said Rlackfeet ?rlbe ofrlndlags.oy‘endct-
ment of the following to-wit: That 81l elaim, right, title &ana interest
in and to certain lands on the Blackfeet Zeservetion }n t@e Bt§te ofj
Montsna, now reserved for recervdir site purposes (embracing ebout three

g
thousand scres mere Or less) pursusnt to the lct of Congress, dated
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19C2 Statute psge, be hi in hereby reinvested in the TlscikTeet T-ibe of I
Indiens and provided, further that this Act shsll bte ccunstrued to

maXe any such lends Elallablc for gllotment or exchangse allctment
PUrnOSEs Provide further ”bat all Zeclemstion p-ogec*c witkin

the Dl&u£¢€€t Indisn reservetions shzll be discontinued and the

debt incurred by the construction and mein#enance of such grcjects shell
be cancelled. ™

H,. o

’)

®iihereas the agreeLenu of liay 1, 1888 (25 Stat., 113 Chavter

213), an Act to rectify and confirm an agreerent with the Gros Ventre,
Tiegan Rlood Blackfecf gnd River Crow Indlsne in IMontana snd “or other

s
pu?pcwew, in Article V - Provided that "In order to encourage hibits of
industry, and reward ldtor it is further understood an’ agreed
thaet in the 9‘"1nJ cut or Cict ibuting of cattle or ciher stock goode,
cl“*klng sigtence and agricultursl imrlements, ss provided for in
Article III yreﬁevence chall be given to Indians who endeaver by

honest lator to support themselvesg, and en?“01a*lg to those who in

good feith undertaize the cultivation of the soil or engage in

pastoral vursuits, s & means of obtaining a livelihood and the
distribution of these benefits shgll be made from time %o time &g shell
be to vrromote the object specified,™ and "hereas this provizion hss never
been casrried ouvt in wvractice or enforced bty the Uniteld Ztates Towfnren+
throvgh the Derartment cf the Intericr and, Thereas the varicus tribes of
Indi ns whose tribesmen csnnct secure emrlo symernt in any cericlity
regardless capacility snd sfficiency. 2e 1t thereicre Resolved that

an cmployment Agency with a Labor Supervisor of Indien 3lood he estab~
lished in the Ztate of lontars to sclicit &nd find labor and employment £
for those who desire to work in the State of lontana or elsewhere

and wherever pessibtle to procure emvloyment in any cepacity.”

de resvectfully csll your attenticn to the fact thet Lor s
number cf years the attenticn of the Indisn Cffice has been
repeatedly cslled to the insufficiency of the ration allowances for
0ld reople. Regsrdless of this the dpprOgriatiOES eand aliotments made
for this reservetion have been cut down where conditions warrent and
recuire thaet it should be incressed. the situation is one that
csnnot be disregarded unless the Government submite To a conditicn
where old indigent werdés of the vovernmcnt are going to actually
suffer For the went of fcod anéd clothing. “hat curing the past two
or three years there has develowned a controversy between the
SU“°I1Lteﬂi“P* of the 3lackfeet reservesticn end the 3osrd of
County Commicsioners where on the one hend the ~upev1v+ennenu . 3
contends that the Zosrd of County Commissiocners should be resvonsible for
the care of old 1ndl;enu fee ratent Indisns or fee ratent Indizns who,sre
incsrsciteted for other ressons other than cld sge, znd that .
the Roard of County Commissioners on the other upa ci*ing a: their
authority letters received from the centrsl cflice &% ashingicon,
contend that such resrconsibilities proyerly belong to the Zup rlrteﬁﬁen

of the Plackfeet res rvetion.

It is the belief oFf thig Committee that this metter 1
great importence to Dhe longer digregaried. ;iatrif Thoge
Tndiens are to be taken care of by the Government that the
funds recuested by the Supsrintendent for that rTurrose ghould b
provided him snd that he be instiructed tc take cars ¢f this resr

by oo

yonsibili-

ty. here ie no cuestion but that the sllowance made Tor the Rlagkfeet
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reservation for the purpose of taking csre of its old and
helpless reople is wholly inadequate and that it should be
materiglly and immedistely increased.

16th. e respectifully request that all fee patent Indiens be
privileged to share equally with the trust patent Indians in
811 reimburssble appropriastions.

17th. We resvectfully recuest that should there by any

tribal moneys become due to the Tribe through oil, mineral or
rending claims before the Court of Claims be paid out to

such Indians in per cspits payments, to such as would be
determined by the Superintendsnt in Charge snd Tribal Council as
capable snd competent to manage their own aifairs.

16th. We respectfully request that the Registration zolls of the
Blackfeet Indisns be 8@pened so ss to enroll children born since
the closing of the rolls.

19th. We resvectfully request that the Blackfeet Indians be
raid for wster tsken from the Lower 3t. lary's into 3t. lary's
Canel and taken off the Blackfeet Indian “eservation and sane
sold to white settiers.

20th. Ve resmectfully request that the Feclasmation charges
against the 40 acre irrigible sllotments Dbe cancelled, the
charge now in maeny cases exceeding the value oI the land which
charge the Indisns are not abls to pay and that the Blackfeet
Tribe of Indians demand compensation for diversion of Birch
Creek by Conrad Investment and Land Compsny which is an
independent corporation operating in the state of liontana, did
divert all the waters of the szid Birch Creek intc their cansl
and selling ssme to homesteaders under the Carey iLct, also
appropristing the amount set aside by the Circuit Court of
Appeals, Ninth Curcuit, of 1,666 2/3 inches allowed by

the said Court and we ask that the Indisns be vnaid for their
water and dameges for the valuation of our water rights.

2lst. We respectfully recuest that no water power site shall
be appropriated, used, taren, or sold without the advice and
consent of the Business Council and no allottee shall be
permitted to sell any water power site situated within the
limits of his allotment or allotments.
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22nd. Whereas,gthe Blackfeet Indians of the 3tate of llontana
are desirous of representation before the Committees of (Congress
and the departments at Weshington, D. C., having to do with
Indian Affeirs; that there are now before Ccngress certain
legislation, snd particularly in relation to the repeal or
modification of the Act of June 30, 1919 to reopen the rolls of
this tribe, as set forth herein. The tribe believes it should
haeve representation; that these and innumersivle Other interests
would be more fully protected, urgently advocated and properly
prosecuted by a duly authorized &nd accredited representatives
in whom the Blackfeet have confidence; and

Whereas, the 3lackfeet Tribe of Indlsns of lontana have
confidence in the sbility, experience and integrity of Joseph
Wi, Brown, Robert J. Hamilton and Richard Grant, who have made
extensive study of our big claim, tribal affairs and conditions
and along the line of the kind of service we desire:

Now therefore be it, Resolved by the Blackfeet Tribe of
Indians through its Business Council by thelr assembled
council. That Joseph W. Brown, Robert J. Hamilton, &nd Richard
Grent of our tribve be, and they are hereby, designated and
gppointed as delegstes, agents and attorneys in fact, ox our
sgid Blackfeet Tribe, to enter into en agreement in writing for
end on behslf of our ssid tribe with the law-firm who are now
prosecuting our Fifty-ifive treaty cleim, to represent our
tribe in the preparstion and prosecution of our claim agsinst
the United States Govermment for the diversicn of £t. Mary
River, and in the event that they shoudl turn down the .
proposition, then, to employee a tribsl attorney as set forth
in resolution adonted under date of 1930, to prosecute
the ssid clsim for the ssid aiversion of 3t. Mery's River and to
lock after other ratters and interests of the said élaccfe?t
Tribe of Indians as may be warrented by circumstances, or 1n
sny way pertaining or releting to our tribal lands or funds
now in the Treasury of the United States, whether trlbal.gr
individusl, end for the further purpose of gilving our sald
tribe information and advice concerning our orae? that they
may more fully know the facts and be ﬁhu% @pablea ?o ac? N
intelligently relative 10 their tribal aifalr§; and Fo alzo
arpear befcre the committees of Congress OT the Government
hsving to do with Indiean iffairs in oxder
our vected property rights.

e

te properly protect

riop of the szid tribal attorney, if

onformity with the existing law &g per

That the conpenes
C o

employed, must te in
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the resolutions adopted by the Business Council on the zZ4th
day of July, 1930, end shsll te subject to the discretion or

the Secretary of the Intericr, shall bLe fixed by said Secretary
to include & ressonsble snd suitsble allouance for expenses when

sctuslly engsged or recuired to travel in the interest cf the
sgid "lackfeet “ribe.
The contract herein suthorized to e subject Lo the ap-
proval of the Secretsry of the Interior send to conform to the
existine lsw and reguletions relating to Indisn contracts for
emcloyment as herein vroposed.

The Tribal uOhnbll should receive $3.00, per diem, wkile
in session.

o]
e}

spectfully yours,

esidgpf of the Tribal Council

ecretary ol

e ribal Cou%?zf
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IEMORANDUM

This delegstion representing the Tribe is opposed to the systen
that is being inausurated on many reservations of paying out to our
0ld Indians 2 monthly allowance that is charged under a reimbursable
plan against their lands. It is the contention of this delegation
that the Government should take care of such 0ld people on a gratuity
basis and that they should not be compelled to enter reimburssble
agreements that would eventually take the lsnds that the Government
has allotted them as a treaty right.

It is further held that the view taken by the Indian Office and
the Comptroller to the effect that fee patent Indiang who are indigent
should be supported by rations is placing the welfare of our old help-
less full blood wards in jeopardy; that the Government has taken this
view and rendered this opinion without providing any additional funds
with which to meet this increased expense. That the County Commnissioners
of counties having Indisn population are sll too ready to immediately get
from under the responsibility that they have borne in the past in taking
care of indigent fee patent Indians and are now saying that the Govern-
ment by its own decision has assumed this obligation. The local Super-
intendent cannot possibly meet this demand without further impoverishing
the 0ld full blood indigent wards and depriving them of what is lawfully
due them.

It is further contended that the decision of the Department which
permits the participation of fee patent Indians in the use of reimours-
able appropriations is further injuring the interests of the full blood
Indisn wards and that the Depsrtment has made no provision for increas-
ing such reimbursable sppropriations in order To care for the needs of the
pstent in fee Indians whom they have stated are eligible to varticipate.
It is the opinion of this delegation representing the Blackfeet tribe
that the present appropriations for the care of the old and indigent
are wholly insdequate and that for some time apparently has been. This
urgent need has not received the consideration from Congress or from
the Devartment that it really merits. It is our contention that the
welfare of our o0ld people and our helpless people 1is of first importance
and that above sl1 else they should be properly looked after snd

properly provided for.

It is further contended thet the use of reimbursable funis when
usea for support purpcses is re-acting sgainst the industrisl progress.of
the tribe and that reimbursable moneys should be used only for industrisl
purposes or for home building.
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UNITED STATES
DEPARTMENT OF THE INTERIOR

INDIAN FIELD SERVICE 066

Blackfeet Agency 29.._
Browning, Montana d "

Febrwmry 17, 1931

Mr. John Ge Carter

% Serven, Joyce & Barlow
l422 F, St’reet, N. @.
Washington, D, C,

My dear John:

When I got that telegram of yours February 12 saying
that you couldn't get the Montans Delegation together I was
puzzled. When I got your letter of Febmuary 12 this morning
it cleared the matter up. ' )

What I referred to as "Montana Delegation" was our
Blackfeet Delegation and when I got your telegram of the
12th instant, I began to think that our Indians had gone
be¥rserk and that I might have to gather them up ell the
way from Maryland to Alebama. I should have said the Bleck-
feet Delegetion end intended to, but instead somehow, I got
Montana, which of course left the wrong impression with you.
I am wiring you this morning to find out vhen the Delegation
i ; atarted back or are starting back, confimetion of which is
: enclosed herewith, ‘

I have a lot to thank you for, fellow, and I hope that
some time I have a chance to return same of your kindnesses.

truly yours,

Forrest R, Stone,
Superintendent.

FRS: ARL
1 encl,
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CLASS OF SERVICE DESIRED : . - .\ NO. ]CASHOR ozm.e/, :
DQMESTIC CABLE ' ) ) ’ :
| TELEGRAM FULL RATE R ,
,, DAy LETTER| | DEFERRED ; . —

. CHECK

. NIGHT CABLE
A MEessage LETTER . '
NIGHT WEEK END
LETTER LETTER TIME FILED
Patrons should check class of service .
desired; otherwise message will be ’

transmitted as a full-rate / \. Cel

Bl Ry

communication,

NEWCOMB CARLTON, PRESIDENT J. €. WILLEVER, FIRST VICE-PRESIDENT

ﬂm‘«:m the following message, subject to the ferms on back, hereof, which are hereby agreed lo

Blackfeet Asency, Browning, sc:dmbm
Wauuﬁmuw 17, 1931

John G. Carter

% Serven, Joyce & Barlow
l42g F, de.QQ.w- Ne W
Washington, D. C,

Has Blackfeet Delegation started home and when. Wire  m
Government mte collect. * o
Stone, "
Government day rate , : .
Paid . . o
\J /w } \ o
= S
/:\m, T ot x.{l.ﬁ\mw.i\w/v R R 5. b _
- FX
; \}
" L N
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OFFICE OF THEE ATYORWEY GEIERAL
Wasnington, D. C,

.

March 19, 1941.

Mrs, Jogeph Lindon Smith,
Chairman of the Division of Indian Welfare,
General Federation of Vomen's Clubs,

‘ 132 E. 72nd Street,
Wew York City.

My dear Mrs. Smith:

Your letter of March seventh, relating to the case of United States as
Guardisn of the Pueblo of Taos v. Wooten, 40 Fed, (2d) 82, has been received
and I am very zlad to comply with your request to give the reasons way tais
Department did not apply to the Supreme Court for a writ of certiorari. In
doing so, I may state some taings that you already know about the case.

The general cuestion involved was waether under the provision of the
Pueblo Lands Act of June 7, 1924, the Indian title had been extinguished by
adverse posoession on the part of the defendants or their predecessors in
interest. The Act provided that to support the plea of adverse possession the
defendants wio claimed ownersiip under color.of title must prove open, notor-
ious, actual, exclusive, continuous and adverse possession TFor at least 22 years
prior to the passage of the Act, and that those ¢laimants who were without
color of title weré Yequired to prove possession, open, notorious, actual, ex-
clusive, continuous and adverse from Mercih 15, 1889, that i1s to say, for more
than 35 years wrior to the passage of the Statute.

In addition and in connection with the claim of title by adverse pos-
session, clclmauts were required to prove tiat they "had paid the taxes law-
fully assessed and levied thereon to the extent required by the Statute of
Limitaiions, or adverse possession of the territory or of the State of Wew
Mexico since the 8th day of Jonuary, 1902,to the date of the passage of the
.A‘:t."

' This federal statute adopted whatever requirements there might be in
b the state statutes respecting the poyment of toxes as a condition to success-
fully asserting title by adverse possession. It was necessary therefore to
look to the state statute. The statute involved is Section 3385 of the New
Mexico Statutes, which provides:
"And in no case must ndverse possession be' considered
estoblished within the meaning of the law unless the
party claiming adverse possession, his woredecessors
or grantors have for the period mentioned in tais
section, continuously pﬂld 21l the taxes, state,
county and municipol, which during that period had ,
been levied upon the lapnd or interest claimed whether 5
assessed in his name or that of onother.! 3
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Now in all tie cases involved in the decision of the Circuit Court of
Appeals in the Wooten case, the defendants claiming title adversely to the
Indians had estatlished that their predecessors in interest had been con-
tinuously in possession of the property openly and notoriously, claiming title
for more than twenty-two years prior to the passage of the act if witha color
of title, and for more than thirty-six years if without color of title, These
facts were found by the Court and these findings were not questioned, and the
findings of the trial court were in substance to the effect that the occwpying
claimants had during all this period, claimed title in good faith. It also
was admitted that the occupying claimants had paid all the taxes that had ever
been lawfull; assessed against the property for more than twenty-two years
prior to the passage of the Act, and that no other person had »naid any of the
taxes.

The only remaining question and the only question about which there was
any dispute was whether there had been a "continuous" payment of taxes within
the meaning of the New Mexico statutes It appeared that the occupying claimants
had not in all cases in each year paid the taxes before they had become de-
linquent. They had all been paid before the property had been sold for taxes.
The cases varied some in their facts. In one instance, it appears that a tax
of $2.84 for the year 1915 had for some reason not been pald until 18235, al-
though 2ll the othier taxes before and after the year 1915 had been oald
promptly before delinquency by the occupying claiments or hig predecessors.

In anothier instance, ex—soldiers in reliance upon a state exemption statue,
later held waconstitutional, did not pay their 1820 taxes until after 1924.

In one instance, the most extreme, taxes from 1919 to 1924 had been allowed to
become delinquent. The fundomental gquestion in the case was wihether the word
Ycontinuous" payment meant also "prompt' payment or nHayment "before delinquencyd

The question was first given serious consideration in this Department in
December, 1528, when at the request of Attorney General Sargent at the in-
stance of the Pueblo Lands Board, the matter was referred to me as Solicitor
Generals TFiles disclose that under date of December 6, 1828 I wrote a mem-
orandum for tae Attorney General, stating that "my impression is not that thae
tax must have been paid waen due or within any particular time after they be-
ceme delinquent, and that it can not be said that the taxes were not contin-
uously paid merely because the occupying claimant allowed them to become de-
linquent or even to go to the tax sale, The idea underlying the statute is
the taxes must have been paid from time to time by the occupying claimant in a
way which persons who claim to own real estate ordinarily pay taxes. If the
occupying claimant has pald the taxes from time to time in the way that owners
of real estate ordinarily deal with their taxes, that would seem to satisfy the
requirements of the Act. If an occupying claimant never paid any taxes and
allowed them to accumulate and made no payment until he found it necessary to
meke 1t to save ais rights under this statute, and his motive for making the
payment was not that of a sincere and genuine claimant of ownership, but was
merely to put him in a position to claim adverse possession under tais statute,
it might be said that there was not the continuous payment required by the Act.
My idea is that the date of the passage of the Act does not primarily affect
the matter, The Act does not require that the taxes must have been paid be-
fore the Act was possed. Some taxes levied before the Act was passed may have
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been paid ofter its passage, but 1f they were pald in accordance with the
common practice of ownership, even thouga there had been some delinguency, the
fact of payment after the passage of the Act would not necessarily be fatal

to the claimant."

At that time I suggested that as a New Mexico statute was involved, the
decisions of New Mexico should be examined to find if the state court aad con-
strued this statute. This was done in the Department and no Few Mexico de-
cision was found. I further suggested that if there were no New Mexico deci-
sions construing the New Mexico statute, the decisions of other states naving
similar statutes should be examined. This work was carefully done in the De-
partment at that time and no decisions were fournd in the State courts under
state statutes sufficiently like the Few Mexico statute to support tae claim
that was then being advanced by the Government attorneys representing the Puebleg
that an occupying claimant in good falth who had possession for all these years
lost his right to title by adverse possession merely because he had allowed the
taxes for any one year or more to become delinquent before he pald tnem.

The results of our inquiry at that time were transmitted to the Puebdlo
TLands Board. Thae Board proceeded in its own way to deal with the problem and
the question was then carried into the Courts. The United States District
Court in I'ew Mexico reached a conclusion on this tax matter that did not differ
substantially from that expressed by this Department as set forth above.

Wotwithstanding the view of the District Court and those of the lawyers
in this Department who had examined the question seemed to be in accord, the
Solicitor General, authorized an appeal to the Circuit Court of Appeals, and
the Court in the decision referred to, affirmed the decision of the District
Court. The Circuit Court of Appeals sald:

"If Congress had intended the claim of these settlers
should be defeated if any time within the 22 years tie
settler had not vaid ais taxes until they became de-
linquent, it could easily have said so by inserting the
words !promptly! or tbefore delinguency'. Or if New
Mexico had intended the same thing it could have ac-
complished the result sought by similar wording in
Section 3365, * * * Ve agree that the circumstances of
delinguency might be such if would reflect upon good
faith of his possession as required in otaer parts of
the section, even if the payments are made coantinuously
as herein interpreted, but here the trial court has
found good faith and its findings in that respect is not
challenged,"

In speaking of the word "continuously' the Court further said:

"In any event, to construe the word as 'promptly! or
'before delinquency! appears to us to be unjustified
and not in keeping with the spirit of the statute. Ve,
therefore, hold that if a settler has paid all tae
taxes assessed with penalties and interest for all of
the yesrs involved prior to the filing of the suit and

3
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prior to tax sale, he has complied with the tax paying
requirement of the Act. The question of whether taxes
may be paid after tax sale but before the expiration of
the period of redemption is not presented by this
record and is not decided."

The Court further said:

"Congress was not concerned about whether the settler paid
the tax promptly or whether the tax officials of New Mexico
acted vigorously or otherwise. It was concerned with the
good faith of the settler and stated that a settler who

has claimed ownership tarough the years must be consistent.
If he claim ownership to the Pueblo Lands Board he must
have assumed ownership to the state through the years by
paying taxes like other owners, In short, tiaere is no
" reason apparent why a harsher burden should be put on
these settlers as to their taxes than on their neighbors."

After that decision, the case was again presented to the officials of the
Department and to the vpresent Solicitor General to determine whether an effort
should be made to procure a review of tals decision in the Supreme Court of the
United States by an zpplication for a write of certiorari. The suggestion that
a writ of certiorari be applied for was supported by the recommendation of Nr.
Frazier,

It is the Solicitor General's duty to decide whether the Government
shall take cases to the Supreme Court of the United States. Vhen the matter
came before him, the question involved was again thoroughly investigated in
the Solicitor General's division, by the Solicitor General himself and by his
assistant. ‘

The decisions of every state which had a statute similar to that of New
Mexico were carefully searcihed. Some additional decisions not previously
cited were found, tending to refute the contention that merely allowing a tax
now and then to become delinquent did not defeat the occupying claimant's rights.
Among them were Hinchman v, VWhitstone, 23 III. 185; Osley v. Matson, 156 Cal.
401; Price v. Greer, 89 Ark, 300; Murphy v. Redeker, 16 S. D. 6123 Votta v.
Clifford, 47 Fed. Rep. 614. The files of the Department which I have before me,
show the most thorough painstaking re-examination of tae whole guestion, and on
July 10, 1830, the present Solicitor General concluded that no epplication for
certiorari should be applied for. His memorandum in the files contains the
following statement:

"In the Supreme Court we would be bound by the findings
of fact contained in the final decree, from which it
apgpears that all of the claimants had open, notorious,
actual, exclusive, continuous, adverse possession of
the lands in guestion under color of title from times
prior to January 6, 1920, until June 7, 1924, the

date of the passage of the Act to quiet title to lands
within the Pueblo Indian Land Grants and for other pur-
poses. The only question open to argument would be

4
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the construction of the phrase "continuously paid all the
taxes.' No adequate reason has been suggested for regarding
the construction of the Circuit Court of Appeals as wrong;
indeed, 1t seems to me the more reascnable view to take of
the statute. To interpret the word “continuously" to mean
that the taxes must be paid without delinquency would lead
to harsh and ineguitable results and would accomplish no
useful purpose. The statue requires open, notorious and
continuous adverse possession. In these circumstances
notice of the adverse claim may be inferred, and the regular
payment of taxes was not therefore necessary as notice of
the adverse claim of title. Continuous payment of taxes
may more reasonably be inferred to have been considered by
the Legislature a necessary showing of good faith on the
part of the adverse occupant of the land. To add to the
ordinary meaning of continuous (that is, without interrup-
tion) the meaning "without delay or delinguency" would in
no way serve any purpose sought to be accomplished by the
statute, and I believe the interpretation of the statute
adopted by the Circuit Court of Appeals is much more
reasonable than that insisted upon by the Government.

"Little comfort is to be derived from the decided cases.
Such weight as they have would be against us, and as we would
make a very poor showing on the reasonable construction of the
statute I can see no hopes of success on appeal. Since the
sole question involved i1s the interpretation of a local state
statute, the Supreme Court of the United States would be
most reluctant to review and reverse the judgments of the
District Court and of the Circuit Court of Appeals unless
we could clearly demonstrate error in the interpretation
wiich they placed upon a local statute, This we could not do.

"These suits in effect are attempts to defeat bona fide
claims predicated upon long-continued, open and notorious
adverse possession, by a highly technical and harsh construc-
tion of a local statute. The Govermment should be content
in having carried these cases unsuccessfully through the Dis-
trict Court and then to the Circuit Court of Appeals. For
taese reasons I have concluded not to proceed with the filing
of a petition for certiorari.®

You are, no doubt, aware of the fact that appeals to the Supreme Court
is not a matter of right and taat there is only a limited class of cases in
which gpplications for certiorari are justified. The rule of the Supreme Court
of the United States on this subject is as follows:

"5, A review on writ of certiorari is not a matter of
right, but of sound judicial discretion, and will be
granted only where there are special and important
reasons therefor., The following, while neither con-—
trolling nor fully measuring the court's discretion,
indicate the character of reasons which will be
considered:

5
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(a) ‘Vhere a state court has decided a Federal
question of substance not treretofore determined
by this court, or has decided it in a way probably
not in accord witia applicable decisions of tais
court,.

(v) Vhere a circuit court of appeals has rendered

a decision in conflict itk the decision of another
circuit court of appeals on the same matter; or has
Gecided an important guestion of local law in a way
orobably in conflict with applicabdle local decisions;
or has decided an important question of general law

in a way probably untenable or in coanflict with the
weight of authority; or has decided an important
question of Federal law which has not been, but should
be, settled by tals court; or has decided a Federal
gquestion in a way probably in conflict with applicable
decisions of this court; or has so far departed from
the accepted end usual course of judicial wroceedings,
or so far sanctioned such a departure by a lower court,
as to call for an exercise of this court!s power of
supervision.

(¢c) Vhere the Court of Appeals of the District of
Columbia has decided a question of genersl importance,
or a question of substance relating to the construction
or application of the Constitution, or a treaty or
statute, of the United States, which has not been, dbut
shovld be, settled by this court; or wiere that court
has not given nroper effect to an epplicable decision
of tais court.

One of the important functions of the Solicitor General is to consider
carefully requests by other Governmeant lawyers in the Department that applica~-
tions for writs of certiorari be made, and to test such requests in the light-
of the foregoing rule. It is true that Hr. Frazer, a very competent lawyer who
has earnestly represented the rights of the Indiens in these cases, recommended
petition for certiorari in thls case, and that some, if not all, of the meubers
of the Pueblo Lands Board would like to have seen tae case taken to the Supreme
Court, tut there is hardly a Government case in which the Government loses in
the lower court in which some very earnest and sincere lawyer or official in
the Government service does not urge an application for certiorari to the
Supreme Court. Those who long and earnestly represent certain views in the
court below, naturally feel disapoointed if they lose and are disposed to urge
appeals.

If we yielded to all these regquests, we would be violating the rules of
the Supreme Court and swamping tiat court with useless litigation and causing
useless trouble and expense to all coancerned. After o case has gone through
the United States District Court and gone tarough the Circuit Court of Appeals,
before any furtaer appecls are taken it is then taken by the Department to the
Solicitor General!s Office which is expected to have and has had by tradition
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as adle legal talent ag there is in the Government service, to re—examine the
case afresh in a Jjudicial frame of mind and to determine whether any further
litigation is necessary to the public interest, That was conscientiously done
in the present case. Vhen the question of appealing to the Supreme Court
reached the present Solicitor General, he found that back in 1928 before the
litigation had reached the Court, the question had been carefully examined in
the Department by the then Solicitor General and a conclusion reached that the
real question was ore of good faith and whether all the taxes had been paid in
the way in which undisputed owners of property commonly pay them, and that
merely allowing taxes to become delinguent through inadvertence or oversignt
or honest claim of exemption, or lack of funds or for other like reasons, did
not in and of itself, where a bona fide claim of ownership existed, defeat the
claimant's rights. He found that a similar conclusion had been reached by the
United States District Court and again by the Circuit Court of Appeals and that
every Judge who has passed on tihe question reached the same conclusion.

It was also obvious to him that the claimants in these cases or other
predecessors in interest had been found to be in actual continuous possession
of this property under claim of ownership for nearly a quarter of a century
if with color title, and for more than a third of a century if without color
of title, and had improved and occupied the land in good faith and that the
Courts had so found and thelir findings were undisputed.

It also appeared that by the terms of the Statuts if the Indians lost
title through adverse possession by occupying claimants, they were to be com~
pensated by payment out of the public Treasury of the value of the land. Waile
this factor does not bear directly on the interpretation of the statute,

Courts are but human and where the Indian was to be compensated in money for
what he had lost, the disposition of the Courts would naturally be not to
defeat a bona fide claimant who had occupied and improved the land in good
faith for so many years, and by any forced construction of the statute.

If you will examine the rule of the Supreme Court above quoted, you
will find clearly that this case did not come within sub—division (a) or
sub—division (c) of rule 5. If you test the case by the provisions of sub-
division (b) of taat rule, you will find that there was no conflict between
the decision of the Circuit Court of Appeals in this case and that of any
other Circuit Court of Appeals on the same matter; that there was no important
question of local law decided in conflict with applicable local decisions De-
cause tzere were no local declsions on the subject; and that there was no
important question of general law decided in a way wnhich we could honestly say
was "probably untenable! or in conflict with the weight of authority, and no
important question of Federal law was involved. TUnder all these conditions
it is hard to see how the Solicitor General could have reached any other con-
clusion then he did.

It is true that there were a considerable number of sincere and earnest
people who have the interest of the Indians greatly at neart who felt that
their views should be accepted and that this case should be taken to the
Supreme Court, regardless of what the Attorney General and Solicitor General
thought about it. Obviously, the easy course for us would have been to shirk
responsibility and avoid any criticism from the friends of the Indians by
ignoring our own views about the case and doing waat is commonly called “pass-
ing the buck', by filing a petition for certiroari and allowing the Supreme
Court to deny it or affirm the decision below,

7
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There are many cases in which we could avoid difficulty, disagreement
and criticism by such a course of action but I think you will agree with me
that that is not the way in waich the Department of Justice should function.
In the present case I have not a doubt that if application for certiorari had
been made, it would have been denied cr if granted the decision below would
have been affirmed. Such a course would have avoided responsibility but
gained nothing for anybody concerned, and advanced the interest of the Indian

not one whit.,

I am enclosing for your information a copy of a letter I wrote the
Secretary of the Interior under date of December 18, 1930 relating to this

casee

If there is any further information that you would like, please command

Very truly yours,
(Signed) WILLIAM MITCHELL

Attorney General.
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December 18, 1930.

The Honorable
The Secretary of the Interion

My dear Mr. Secretory:

I have your letter of December 5th, enclosing a letter dated November
26th from Dr. Joan Randolph Haynes of Los Angeles, urging thal a case be taken
to the Supreme Court of tie United States from the Circuit Court of Appeals
involving the question as to what is meant by continuous payment of taxes
necessary under the proceedings of tihe Public Lands Board to be established
by an occupying claiment to eatitle him to maintain the defense of adverse
possession against the Indien title.

This matter first came to my attention in 1228, when, as Acting Attorney
General, I examined the law and wrote a memorandum for the general guidance of
the Pueblo Lands Board. The suggestion then made to me by the counsel for the
Pueblo Lands Board was that there was no coantinuous payment of taxes by an
occupying adverss claimant if he allowed the taxes for any year to become de-
lingquent. We did not agree with that view here in the Department, but reached
the conclusion that merely allowing the taxes to become delinquent one year
did not defeat the claim of adverse possession and that the real test was
whether there was a continuous payment of taxes in good faith in a way such
as is usual with bona fide owners of property. The view here in the Department
at that time was thereafter determined to e the law by the United States
District Court and the United States Circuit Court of Appeals, and the ques-
tion came up before the present Solicitor General as to whether the Government
should apply for a writ of certiorari in the Supreme Court to review the
decision of the Circuit Court of Appeals. A very careful examination of the
law was again made and the conclusion reached that .there was no prospect of
reversing the decision. None of us here saw any prospect of inducing the
Supreme Court to hold under these statutes that merely allowing a tax to be~
come delinquent where it is paid after delinquency, interrupts the continuity
of payment of taxes required by the act. It must be borne in mind that under
the Act of Congress relating to this matter, in order to establish adverse
possession against the Indian title the occupying claimant must show that he
or nis predecessors in interest have been in possession under color of title,
that is, under some deed or conveyance, for at least 22 years and that if
there is no color of title he or his predecessors must have been in possession
for at least 35 years, and that this possession must have been open, notorious,
adverse, and under claim of rigat. We can never get to the guestion as to
what is continuous payment of taxes unless this adverse possession for taese
periods i first established. No court would be disposed to defeat the claim
of an occupying claimant who has held possession all those years and paid all
the taxes on the property merely because he had allowed the taxes now or
again to become delinquent, especially where this law contemplates that where
the land is lost to the Indians because of adverse possession and the failure
of the Government to sue promptly, the Indians will be paid in money by the
United States. Unless it is held that merely delinguency in taxes does not
interrupt continuous payment, the only possible rule is that all of the taxes
must be paid in good faith by the occupying claimant in accordance with the
practice common among bona fide owners of property, who we all know frequently

9
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allow their real estate taxes to become delinquent for one reason or another.

The case in the District Court of Appeals, to which reference is made,
has been finally disposed of as tae time has gone by when any application for
certiorari could be made. There is no case now pending before the Department
in which any decision of the Circuit Court of Appeals has been rendered in
which any application for certiorari is under consideration. I am told taat
there is one case in the Circuit Court of Appeals now pending and awaiting
decision next Spring, which involves tiae question, among others where there
is an interruption of a continuous payment of taxes if the owner not only
allows the tax for a particular year to become delinguent but allows it to
proceed to a tax sale from which he redeems. I am also under the impression
that the question is rather one of minor importance. However, that may be,
it appears that no case can come before the Department for consideration as
to whether an application for certiorari siould be made to the Supreme Court
until the case now pending in the Circuit Court of Appeals is decided.

Regpectfully yours,
(Signed) WILLIAM D. MITCHELL,

Attorney General,

10
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